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No SerrriemenTt-Caſcs are reported in this 
Volume; nor is any Abridgment of them contained 
in the Table at the End of it. 


The Reaſon of this Omiſſion is, that I have al- 
ready publiſhed them (in a ſeparate Collection in 
Quarto) as far as June, 1776 ; and hope to be able, 
before next Michaelmas Term, to publiſh a Supple- 
mental Continuation of them. 
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Martyn v. Podgerand Others, 263 I 
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Trinity Term 1770, 10 Geo. 3. 


of Cornwall, v. Weſton, 2586Roe, on the ſeveral Demiſes of 


Idem v. Hingeſton, zbid. 
Nightingal et al, Aſſignees of 
Mettivier, a Bankrupt, v. De- 


viſme, „ 
Rex v. Inhabitants of the Welt 
Riding of Vorkſhire, 2594 


Rex v. Grimes, Capital Burgeſs of 
Yarmouth in the Iſle of Wight, 2598 
Kimber, qui tam &c, v. Blanchard, 
2602 

Fairclaim on the Demiſe of James 
Empſon, v. William Shackleton, 


Thomas Urry and Elizabeth 
Haldane, v. Harvey, 2638 
Burrough, Widow, v. Skinner, 
2639 
Rex v. Thomas Dunn, 2640 
Michaelmas Term 1770, 11 Geo, 3. 


Ann Bigby, Widow v. Matthew 
Kennedy and Patrick Kennedy, 
2043 

Tinkler v. Poole and Another, 


| | 2604 
Roe, on the Demiſe of Betty Ben- 


dale, v. Summerſet, Mary Ben- Buſh v. Bates, 
dale Widow, and Mary Bendale Rex v. Woodfall, 
; 2608|Bleſard v. Hirſt and Another, 2670 


the younger, 


Denn, on the Demiſe of William Connor v. Weſt, 
Creſwick, v. Joſeph Hobſon and|Stonela 


ſeven Others, 2609 
Rice v. Shute, 2611 
Thomas Wills and Ann his Wife 
and Others, v. Henry Palmer 

Eſq; and Others, 2615 
Quantock and Others, Aſſignees 

of George England, a Bank- 


2657 
2660 
2660 

2661 


Hopwood v. Adams, 


2672 

es who, &c. v. Babb, 267 3 
Rex v. Bartholomew Winſhip and 
William Gunwell, 2677 
Davis and Jordan v. James, 2680 
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Rex v. Little Saltaſh, 2681 
Harriſon and Another, Aſſignees 
of the Sheriff, v. Davies and 
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rupt, v. Robert England, 2628 
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Rex v, Frances York and Jane 
Fielding, 2684 
Rex v. Almon, 28686 
Crooke and Another, Executors, 
D. Davis, 2690 


Hilary Tem 1771, 11 Get. 5: 


Hutchinſon, Executrix, &. Brice, 


5 2692 

Burchall w. Ballamy, 2693 
Wilkinſon w. Colley, 2694 
Purdy v. Stacey, 228698 
Rex v. Inhabitants of Great 
Broughton, 2700 


Eafter Term 1771, 11 Geo, 3. 


White and his Wife, and Preſgrave 
and Others, v. Barber, Preſgrave 


Trinity Term 1771, 11 Geo, 3. 


Hamiltonand Smyth v. Davis 2732 - 


Rex v. College of Phyſicians, 2740 
William Sellon, Clerk, v. Roger 

Parry, Clerk 2762 
Vaughan, on Demiſe of Atkins 

Eſq v. Atkins, Widow, 2764 
Rex v. Ferdinand de Mierre, 2787 
Hill and Another v. Goodchild, 


Mic haelmas Term 1771, 12 Geo. 3. 


and Others, 2703 
Stock One &c, v. Harris, Deputy- 
Poſtmaſter of Glouceſter, 2709 
Barnes v. Foley, Poſtmaſter o 
Bath, 2711 


Rudſdell w. Rudſdell, 2806 
O' Neil v. Marſon, i 
Seymour and Others, v. Lord Cour- 

tenay and Others, 2814 


Henry Law, who &c. v. James] Hilary Term 1772, 12 Geo. 3. 


Ibbetſon, D. D. 2722 
Martin v. Townſend and Saw- 
bridge, 2725 
Raban v. Plaiſtow, 2726 
French v. Backhouſe, 


French v. Foulſton, 1 
Short v. John Coffin, Executor 
of Benjamin Coffin, 2730 


Kerſhaw v. Cartwright and Pearce, 


Bail of Green, 1 "Na49 
Rex v. Agar and O'Meara, 2820 


Roſs v. Johnſon and Dowſon, 2825 


Beck on the Demiſe of Fry v. 
Philips, | 2827 
Mace, qui tam &c, v. Lovett, 2833 


2790 

Rex v. John Taylor, 2793 
Elizabeth Smith, Widow, v. 
Eundem, 2798 
Earl of March w Pigot, 2803 
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Eaſter Term 1750. 


10 Geo, 3. B. R. 


— ” 8 7 9 E 1 7 — 


Wemorandum—During the laſt Vacati- 
on, ſeveral Alterations happened on the 
Bench, and at the Bar, 


M R. Juſtice CL1ve reſigned his Judgeſhip of the Com- 
L1Y 1 mon Pleas; and Mr. Juſtice VA Es took it. 


Mr. Br acxsToNe, Solicitor General to the Quzen, Vi- 


nerian Profeſſor of Law, and Author of the Commentaries 
on the Laws of England, ſucceeded Mr. Juſtice YaTEs in 
this Court, and was knighted, | 


Mr. Anl. E x, one of his Majeſty's Counſei learned in 
the law, ſucceeded Sir WILLIAM BLACKSTONE, as Solici- 
tor General to the QUEEN. 


Mr. Huss xv, having (towards the End of laſt Term) re- | 


ſigned his Offices of Attorney General to the Queen, 
Counſel to the Admiralty, and Auditor of Greenwich He 
pital; he was ſucceeded in the firſt by Joun Mor ToN, Esq, 
of the [nner-Temple, Chief Juſtice of Chefter; in the Second, 
by Francis CusT, Esq. of the Middle-Temple, Brother co 
the late Speaker of the Houſe of Commons; and in the 
Third, by Epwa RD ThuRLow, Es of the Inner- Temple, 
one of his Majeſty*s Counſel learned in the Law. 


 AndRicnard]Jackson Esa; of the Inner-Temple, was 
appointed one of his Majeſty*s Counſel learned in the Law, 
and Counſel to the Board of Trade, which had been vacant 
from the Death of Sir Mar THEW Laws to this Time. 


Mr. Tuuzi ow was alſo appointed his Majeſty's Solicitor 
General, in the Room of Mr. DunxNiNG, who reſigned that 
Office. _ 

r. 


— 
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Mr. Doux NIN, late Solicitor General, appeared on the 
Outſide of the Bar, in the common ordinary Bar-gown. 


LoRD Mansr1eLlD, after Mr Dunning had made his firſt 

Motion, addrefſed Himſelf to Him, and declared, that in 

Wedneſday Conſideration of the Office he had holden, and his high : 

2d Mav Rank in Buſineſs, he intended for the future, (and thought $ 

1779. (the he ſhould thereby injure no Gentleman at the Bar,) to call A 

W e of to him next after the King's Counſel and Serjeants, and 
erm.) the Recorder of London. ' 


Mr. CaLDecoTrT, and Mr. Co xx, the two Senior Utter- 4 | 
Barriſters preſent, very readily aſſented to it; and ſaid they 
had thought of propoſing the ſame thing Themſelves. 


| Hart Aſſignee of the Sheriff of Cornwall, ver/us 
Weſton, Eſq; Idem ver/us Hingeſton. 


3 1 5 HIS was an Action of Debt upon a Bail-Bond, 

May oli brought by the Plaintiff as Aſſignee of the Sheriff of 
Cornwall, The Plaintiff declared that after the firſt Day of 

Trinity 'Term 1706, viz, on the 23d Day of February 1769, 

the Plaintiff proſecuted out of the Court of our Lord the 

- King before the King Himſelf as Weſtminſter, a Writ of 

Latitat directed to the Sheriff of Cornwall; and fo proceed- 

ed, and ſet out the Writ, the Delivery of it to the Sheriff, 

the Warrant, the Arreſt, the giving the Bail-Bond by the 

Defendants, and the Aſſignment of it to the Plaintiff, The 

<4, "rang pleaded *© Mi debet“ꝰ The Plaintiff demurred to 

is Plea, 


Mr.:MaNnsF1ELD, on Behalf of the Defendants, objected 
to this Writ, it being ſtated by the Declaration to have been 
ſued out of this Court, ther fitting, on the 23d of February 
which is impoſſible: For, the Court could not fit out of Term. 


He cited the Caſe of Eſtwick, Aſſignee of the Sheriff of 
Middleſex v. Cooke, in 2 Ld, Raym. 1557, and Fitz. Gib. 66. 
S. C. which he ſaid was preciſely in Point. That was (as 
this is,) an action of Debt upon a Bail- Bond; the Plaintiff 
declared with a Videlicet © on the 18th of July,“ which 
was after Trinity Term: And it was agreed to be bad, 
Mr, 


\ 
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Mr. As nH Hus r, on Behalf of the Plaintiff, ſaid, this 
Objection being Matter of Form, it cannot be taken Ad- 
vantage of upon a general Demurrer: It ought to have 
been aſinged as Cauſe, upon a ſpecial Demurrer, | 


. Beſides, it is only an regularity; it might have been 
L waved by an Appearance. 


Therefore the Bail ſhall not take Advantage of it. 


n 
2 TBS 


3 By the practice of the Court, a Writ may be ſued out in 
4 Vacation; though it muſt bear Teſte within the Term. 


In the Caſe of * Johnſon and Another, Aſſignes v. “ V. ante, 
F Smith, Widow, a Latitat ifſued in Vacation: and it was Vol. 2, pa. 
2 holden “ that the Tee of a Latitat is not concluſive as to 95% 
- © the time of ſuing it out:“ And here it is alledged as a 

Fad, © that the Writ did iſſue in the Vacation,” 


He diſputed the caſe in 2 Ld. Raym. and Fitz. Gibbon, 
and obſerved that the Time of ſuing it out appeared only 
under a Videlicet. | 


Mr. Ma xsr IE LY alledgedthat Caſe to be directly in Point. 


This Writ iſſuing in Vacation, and deſcribed and ſet forth 
as teſted in Vacation is void; and conſequently, all that fol- 
lowed upon it. It muſt be taken to 7//ue, when it was teſted; 
unleſs ſomething in particular is introduced into the Record. 


LON D MANSTIEID We'll look into the Caſe in Lo RD 
RAY MOND. It was hen the prevailing Opinion,“ that it 
« could not be averred that the Writ iſſued on a Day diffe- 
c“ rent from the Teſte of it.? | 


Cur. Ap is'. 


His Logs RHI now declared the Opinion of the 
Court; having firſt ſtated the Pleadings and the Caſe of 
Eftwick v. Cooke, cited by Mr, MAN SFIELD. He then pro- 

ceeded as follows a 


We were inclined to over- rule that Caſe, if the preſent 


Caſe had been more like it than it is. 


But the preſent Caſe does not ſay when the Writ bears 
Date: It does not mention the Te/te of it at all. 
| The 


> 
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The Caſe cited had theſe further Words“ eddem Curia 
* apud Weſtmonaſterium adtunc tents exiflente.” The De— 
fendant demurred to the Declaration; and it was held ill; 
becauſe it was not according to the Truth of the Fact: 
For, it could not, on the 18th of July, be ſued out of the 
Court of King's Bench then fitting at Weſtminſter, This is 
the Ground of the Opinion of the Court. . 


J Mr. Reeve, who was Counſel for the Plaintiff in that 
* F/alburgh Caſe, cited a ſtrong Caſe * to prove © that a Writ may be 
3 8 *« ſued out in Vacation-time,” But the Court took it up, 
eee Ah and faid “ that the Writ could not be ſued out of the 
362 V. ante, Court of King's Bench then fitting at Weſiminfler, when 
Vol. 2. p. the Court did not, nor could fit out of Term.“ 


964. 
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The preſent Cafe does not ſay a Word about the Te/e : Tt 
only alledges“ that the Plaintiff pro/ecuted the Writ on the 
23d of February.” And the Truth of the Fad is admitted 
by the Demurrer. Therefore as this 1s an odious catching 
Objection, and not to be by any means favoured; Nothing 
binders Us from taking it to be true, © that this was in Fart 
** ſued out upon the Day on which the Plaintiff has alledg- 
« ed it to have been proſecuted.” | 


1 ante, Tt would be void, f if it bore 7% upon 9 Day out of 
F. 96. Term: But it does not here appear, upon what Day it bore 
Teſte. | A 


'The Jultice of the Caſe 1s extremely plain: and an Ob- 
jection that tends manifeſtly to obſtruct that Juſtice, is in- 
titled to no Favour, | Fa es 5 


Mr. Maxs FIELD The Words of the Declaration are 
« out of the Court of the ſaid Lord the King, before the 
* King himſelf at Weſtminſter. Es 


Cur. That is only the Form of the Writ: It is the Stile 
of the Court. It does not import that the Court was a&u- 
ally then ſitting at Weſtminſter. 


Mr. Juſtice WII Ls obſerved that this comes on now 
upon a ſham dilatory Plea, whereas the Caſe cited was upon 
a Demurrer to the Declaration. | 


| 5 | Lord Ma NSFIELD—Itis making the Practice of the Court 
| Chicane, and an Eluſion of Juſtice, inſtead of being a Method 
. of 


„ 
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of Coming at Right, I wiſh Gentlemen would tell their 
Clients, that Objections of this Sort ought not and can not 


prevail. 


JupDGMEnNT for the PL AIN TIF r. 


Nightingal et al. Aſſignees of Mettivier, a Bank- Tueſday Sch 
rupt, verſus Deviſme. 3 


— 


Tuts was an Action of Aſſumpſit, brought by the 
Plaintiffs as Aſſignees of the Effects of Paul Mettivier, 


a Bankrupt, againſt the Defendant. 


The Declaration contained three Counts —1ft. An I- 
debitatus Aſſumpſit for 2000). for Money lent and advanced 

by the Plaintiffs, as Aſſignees, to the Defendant, at his 

1 Requeſt; 2d. Indebitatus A umpfit, for 2000. for Money 
1 had and received by the Defendant, to the Uſe of the 
5 Plaintiff, as Aſſignees; zd. Indebitatus Afſumpſit, for 
20001), for Money paid, laid out and expended by the Plain- 
tiffs, as Aſſignees, for the Defendant, at his Requeſt: To 
the Plaintiff's Damage, of 20000. | | 


To which declaration, the Defendant pleaded ©* Nox 
Aſſumpfit :??. And thereupon Iſſue was joined. Ce 


The Cauſe was tried at Guildhall, after Michaelmas Term 

laſt, before Ld. Mansfield: When a Verdict was given for 

the Plaintiffs, with 1170/7. Damages, and 40s. Coſts; ſub- 
ject to the Opinion of this Court on the following Cale, 


Cas. The Bankrupt Mettivier, being a Trader, com- 
mitted an act of Bankruptcy upon the 12th of April, 1769: 
And a Commillion of Bankruptcy iſſued againſt him, at the 
Petition of a Creditor for 1001. and upwards; And his Ef- 
fects were duly aſſigned to the Plaintiffs. | 


On the 15th of April, Mettivier, transferred to the De- 
fendant Dewi/me, 500/, Eaſt "India Stock; which 5g00/. 
Eaft India Stock had been transferred from the Defendant 
Dewiſme to the ſaid Bankrupt Mettivier upon the 5th of October 
preceding, and for which the ſaid Bankrupt Metiiwier had gi- 
ven the Defendant a Note for 1370“: Which Tranſaction, was, 
in the Manner ſtated in the Defendant's Depoſition herein 
after ſet forth, taken under the ſaid Commiſſion. 11 
* liam Deviſme, of Lothbury London Merchant, being 
« {worn and examined on the Day and Year and at the 


Place firſt above written, upon his Oath faith, That in 
| 1 
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ce the Month (or latter End) of September laſt, Deponent ap- 
4 plied to Paul Mettivier, the Perſon againſt whom this 
« preſent Commiſſion of Bankruptcy is awarded and iſſued 
ce and deſired he would become a proprietor of India Stock; 
« (And the Reaſon why this Examinant aſked him ſuch 
« Queſtion, was becauſe he thought he could depend on 
vc his the ſaid Paul Mettivier*s voting for Directors at the 
« enſuing Election in April then next and now laſt paſt:) 
« which the ſaid Paul Mettivier agreed to, And this De- 
« ponent ſaith, that accordingly the Sum of five hundred 
&« Pounds Ea India Stock was, on the 4th or 5th of Oc- 
ce tober, then following, transferred by William Fiſher, 
ce this Deponent's Broker to the ſaid Paul Mettivier; and 
« for which, the ſaid Paul Mettivier, on the th Day 
« of faid October laſt gave this Deponent his Promiſſory. Note 


of Hand for 1370/. or thereabouts, payable to this Depo- 


« nent or Order Six Months after Date, for Value receiv- 


«ed; and which Note this Deponent kept in his Cuſtody. 


« And this Deponent faith, that he did not, nor did any 
< other Perſon by his Direction or Knowledge, make any 
« Application to the ſaid Paul Mettivier to re-transfer or 
« transfer back the ſaid Stock, until the Day the ſame was 


* transferred to this Deponent; which was on the 17th 


« Day of April laſt, And this Deponent faith, that a 
< Week or thereabouts before that 17th Day of April, this 
* Deponent had heard ſome Talk of the id Paul Metti- 
te dierꝰ's being in Difficulties, and bad in his Affairs: And 
« faith, that after the ſaid Paul Mettivier had transferred 
< the ſaid Stock to this Deponent, this Deponent told the 
tc ſaid Mettivier, The Note which the ſaid Paul Metti- 
dier had given this Deponent in the Month of September 
« (as before mentioned) for the Conſideration or Purchaſe 
<« of the ſaid Stock, was at this Deponent's Houſe, and 
< that he might call for it when it ſuited him; but that 
< the ſaid Paul Mettivier did not call for the ſame. And 
< this Deponent faith, that there was not any particular 
« Diſcourſe between this Deponent and the ſaid Faul Met- 
ce ider on the Day the ſaid Paul Mettivier transferred the 
cc faid Stock, relative to the ſaid Paul Mettivier's Affairs; 
« Save that the ſaid Paul Mettivier, ſome ſhort Time after 
te the ſaid Stock was transferred, and before Deponent left 
< him that Day, told this Deponent he ſhould call his 
<« Creditors together. William Dewiſme.” | 


The faid Note was not re-delivered to the ſaid Bankrupt | 
Mettivier upon the ſaid 17th of April; but now remains in 
the Poſſeſſion of the faid Defendant, 
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The Defendant paid no Confederation for the Transfer of 


the ſaid five Hundred Pounds, Eaſt India Stock, on the 
faid 17th of April. | 


Taz QuesTioN is—© Whether the Plaintiffs are inti- 


tled to recover in this Action.“ And in caſe the Plaintiffs - 


are not intitled to recover, then a Nonſuit to be entered. 


7 f ; : 
, Tromas WALEER, for Plaintiffs : 
James WALLACE, for Defendant. 


This Caſe was argued on T: ueſday 6th February, 1170, by 


Serjeant Walker for the Plaintiffs, and Mr. Wallace tor the 


Defendant. 


The Serjeant argued that an Action for Money had and 
received by the Defendant to the Uſe of the Plaintiffs, was 
maintainable in the preſent Caſe, 


This Stock had been transferred to the Bankrupt for a 
valuable Conſideration, a promiſſory Note for 13701; and 
was the Property of the Bankrupt from the 5th o October 
preceding his Bankruptcy. Ar TER his Bankruptcy, he 
had no Power over it: And at the Time when he retransfer- 


red it to the Defendant, the Property was veſted in his Aſ- 
figneesz And they had a Right to follow it in the Defen- 


dant's Hands. And 7h:s is a proper SPECIES of Action, for 


the Plaintiffs to recover in. They could not bring Trewer 


nor Detinue, It is no Specific Property. This Stock muſt 


be conſidered as Money ; like Bank-Bills, or other Things 
which are current as Money. It is, in all reſpects, the ſame - 


as Money. The Mode of transferring it, is only by Deli- 
very. The Transfer is not a Truſt; but an abſolute Sale. 


This Action is an equitable Action: And this Court is poſ- 


ſeſſed of every Circumſtance; and can give the ſame Remedy 
as the Court of Chancery could. The Aſſignees are clearly 
intitled to the Money. No Action but this can be main- 
tained by them for it. And the Caſe of Maſes v. Mac fer- 
lan (v. ante, Vol, 2. pa. 1005.) is an Authority in Point, 
6 that this Action may be maintained for it.“ 


Mr. Wallace, contra, for the Defendant, argued, that this 
is a Truſt; and therefore the Remedy is in Equity, and in 
Equity only. This Action is for Money lent : and for Money 
had and received to the Uſe of the Plaintiffs. But this Szoc& 
18 not Money; tho? it may be convertible into Money: and 


. 8 
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ſo may Goods be. But it does not follow, from its being 
convertible into Money, “that an Action will lie for it as 
Money.“ N ny 


The Caſe of Pickering v. Appleby in C. B. Mich. 7. G. 
1. reported in Comyns 354. was Cited by Mr. Wallace; 
where it was debated Whether a Contract for ten ſhares 
© of Stock of the Governor and Company of Copper Mines 
« was within the Statute of 29 C. 2.” [But N. B. the 
Whole that the Reporter mentions concerning the Determi- 
nation of that Caſe is, that the Judges being divided in 
< Opinion, it was adjourned.”] 


This Action “ for Money had and received to the Plain- 
ce tiff's Uſe” will only lie for the Money itlelf. And in the 


* ante, Caſe of Meſes v. Macferlan, the Court ſay, * in ſpeaking 


Pa. 1012. 
＋ ante 


1010. 1011. 


of the Caſe of Dutch v. Warren, f there cited, that if 
© the five Shares in the Welch Copper Mines had been of 
© much more Value, yet the Plaintiff could only have reco- 
vered the 2601, 105. by this Form of Action.“ 


A Deviſe of Money will not carry Stock. Stock is a 
mere Choſe in Action. Stock in the name of the Huſband 
and Wife would ſurvive to the Wife. 


gp 
Here, the legal Eſtate is veſted in Devi/me. This Court 
can't decree a Transfer: That muſt be done by a Court of 
Equity. 


Such an Extenſion of this Species of Action, as is now 
contended for, would deſtroy. all Diſtinction of Actions. 
An Action for Money had and received to the Plaintiff's uſe 
might as well be brought for a Horſe, as for Stock. To ſup- 
port this Species of Action, Money muſt have come into the 
hands of the Defendant or his Agent. Here, none has. 


It ſtood over, for further Argument. 


But Mr. Dunning, who was for the Plaintiffs, did not 
attempt to argue it. | | 7 | 


Whereupon Lon p MansritiD faid—This is a new 
Species of Property ariſen within the Compaſs: of a few 
ears. It is not Money. We do not fay that an Action can 
not be framed, ſo as to come at Juſtice in this Caſe: But 


Me are All of Opinion that zhis Action “ for Monty had 


ce 2nd received to the Uſe of the Plaintiffs” will not lie in 
the preſent Caſe, where no Money was received. 
| | As, 
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* 


N. B. As, the Stock was legally transferred by the 
Bankrupt to the Defendant, might not a Declaration 


be formed upon the following Plan, or ſomething 


near to it? 


That whereas the ſaid Paul Mettivier, before and 
at the Time of his Bankruptcy, to wit, on the 
day, o Oc, was poſſeſſed of 500/. Eaſt India 
Stock, (giving the Stock its proper Deſcription,) 
as of his own proper Stock; and being fo poſſeſſed 
thereof, he the ſaid Paul Mettivier on the faid 
ay of: became and was a Bankrupt, 
Then to ſtate the Iſſuing of the Commiſſion, and the 
Aſſignment of his Effects to the Plaintiffs: Of all 
which Premiſſes the Defendant afterwards, to wit, c. 
had Notice. That afterwards, to wit on the——— 
day of ——, the ſaid Paul Mettivier, baing then a 
Bankrupt as aforeſaid, without the Licenſe or Privit 
of the Plaintiffs, and without any juſt or lawful Cauſe 
or Conſideration, took upon himſelf to transfer, and 


did in fact transfer to the Defendant the aforeſaid 


Stock, which then of Right belonged to the Plain- 
tiffs, as Aſſignees as aforeſaid ; And the Defendant 
then and there accepted thereof: Whereby the Defen- 
dant became poſſeſſed of the ſame Stock ; and, by 
reaſon of the Premiſſes, the Defendant then and there 
became liable to accounT to the Plaintiffs, as Aſ- 
ſignees as aforeſaid, for the Value of the ſaid Stock. 
And being ſo liable, He the faid Defendant afterwards, 
to wit on the Day and Year laſt mentioned, at 

undertook and promiſed the Plaintiffs, as Aſſignees 
as aforeſaid, to account to them for th Value thereof, 
whenever he ſhould be thereunto afterwards requeſt- 
ed: And the Plaintiffs aver that the ſaid Stock was 
then and there of the Value of: Pounds. But 
though the Defendant afterwards, that is to fay, on 
the ſame Day and Year laſt mentioned, at——afore- 
faid, was requeſted by the Plaintiffs, ſo being Aſ- 
ſignees as aforeſaid, to account to them for tha 


Value of the ſaid Stock, Yet the Defendant, not 


regarding his Promiſe, &c, Sc. 


2, Count, (with the like Introduction as the for- 
mer,) And that by reaſon of the Premiſſes, the De- 
fendant became liable to RETRANSEER the ſaid Stock 
to the Plaintiffs, ſo being Aflignees as aforeſaid 5 

p " Ang 


Vor. V. | 


— 
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And being ſo liable, He the ſaid Defendant afterwards, 
to wit, Sc. undertook and promiſed the Plaintiffs, 
as Aſſignees as aforeſaid, to retransfer to them the 
laſt mentioned Stock, when he ſhould be thereunto 
requeſted, Then aver the Value as before ; And 
aſſign the Breach, that though the Defendant after- 
wards, to wit, Sc. was requeſted by the Plaintiffs 
to retrans/er to them the laſt mentioned Stock, Vet 

the Defendant not regarding, &c. Tc, 1 


A ſecond Action was afterwards brought, for fraudulently 
procuring Mettivier the Bankrupt, to transfer the Stock, 3 
after his Bankruptcy, to the Defendant: by which means 
the Plaintiffs, the Aſſignees, were deprived of it. But on 
the Trial of this ſecond Action the Plaintiffs were nonſuited, 
without going into the Merits of the Caſe; for want of 
producing a Bill in Chancery, which was neceſſary to intitle 
them to read ſome Depoſitions in the Cauſe in Chancery, and 
without which the Plaintiffs were not able to prove an 


Caſe at all, | 
bore Rex ver/us the Inhabitants of the Weſt Riding of 
1770. f Yorkſhire. 


FYTHIS was an Indictment for not repairing a Public 
Bridge, called Cluſburne-Bridge, ſituate upon and over 

a certain Rivulet called G/yſburne-Beck, in the Townſhip of 
Gluſburne in the ſaid Veſ-Riding, in the High Way leading 
from Otley to Colne in the County Palatine of Lancaſter 
Charging that it was very ruinous and in great Decay, for 
want of Repairs, ſo that the Liege Subjects to the King 
could not go travel or paſs, either on Foot or Horſeback, 
or with their Coaches or Carriages: To the Common Nui- 
fance, &c. and againſt the Form of the Statute, and againft 
the Peace, fc. And charging that the Inhabitants of the 
Taid e/t-Riding ought to repair the ſame. To which In- 
dictment the © faid Inhabitants pleaded a Plea of Non de- 
4e bent reparare; becauſe, they ſay, that a certain Public 
"Foor-Bridge, from Time beyond Memory till the taking down 
the ſame as aftermentioned, was erected made and ſtanding 
upon and over the ſaid Rivulet in the King's Highway, 
for all the Subjects in this Realm to go paſs and repaſs over 
on foot, at all Times, at their Will and Pleaſure z And that 
the Inhabitants of the ſaid Tewwn/bip of Gluſburne, before 
the Time mentioned in the ſame Indi&tment, to wit tbe 
firſt Day of December 1744, took down the ſaid Foot | 
bridge, and in lieu and ſtead thereof, and in the place where | 

| the 
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the ſaid For- bridge had been erected and ſtood, did erect 
and ſet up the ſaid Bridge in the ſaid [naitment ſpecified ;_ 


And that the Inhabitants of the Townſhip of Gluſburue 
aforeſaid, for time immemorial till the Time of taking down 
the ſaid Foot- bridge, had repaired the /ame ; and from the 
Time of erecting the faid Bridge, had repaired and fill 
ought to repair the ſaid Bridge in the ſaid Fndidtment ſpe- 
cified : And they traverſe the Right (the Obligation) of 
the Inhabitants of the Meſ-Riding to repair the ſaid 
«© Bridge.” And upon that "Traverſe Iſſue is joined. 


Tuis Cavss came on to be tried at the laſt Aſſizes hol< 
den for the County of Ter, before Mr. Juſtice GouLd z 
when it appeared in Evidence, as follows, viz. 


There was an ancient FooT=Bridge over Gluſburne Beck 
in the Indictment mentioned; and a Ford for Horſes ; and 
another for Carriages z being in the King's Common Highway, 


leading from Ozley to Calne aforeſaid. 


The Inhabitants of Gluſburne had ahways repaired the 
Kid Foot Bridge. 


In the Year 1743, the Inhabitants of Gluſburne, being 
deſirous of having a Bridge forCarTs and CARRIAGES over 


the ſaid Stream, did apply for Aſſiſtance, to the General 


Quarter Sefſions of the Peace holden in, and for the ſaid 


Meſt-Riding: And thereupon, on the 11th of January 174 3g 
It was by that Court ordered“ that the Treaſurer of the 


& ſaid Riding ſhould pay or cauſe to be paid to Haworth 
« Currer Eſq; or as he ſhould direct, the ſum of 10/. for 
ce the Uſe and Benefit of the Inhabitants of Gluſburne in the 


c ſaid Riding, and as 2 GRaTviry out of the ſaid Riding's 


« Stock, to enable the ſaid Inhabitants to build a Bridge 


“ cover a Forde called Gluſburne-Ford, acroſs a Water called 
„ Gluſburne Beck,” Sal 


By a ſubſequent Order of Seſſions, dated 18th July 1744, 


reciting © that the Execution of the abovementioned Order 


«© had been ſtayed and ſuſpended by order of Seſſions, It 


was then Ordered That the Treaſurer/hould pay into the Hands 
of Mr. Bradley lol. by him to be laid out i and towards 
"building the ſaid intended Bridge: Provided that nothing 


therein or in the ſaid former Orders or an y. of them contained 
ſhould extend or be conſtrued to extend 7 charge the 


Inhabitants of the ſaid Riding, in time to come, wich the Re y A- 


AATION of the ſaid intended Bridge or any Part thereof. 
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In purſuance of the ſaid Order, the Sum of ten Pounds 
was paid. 


'The 3 of Gluſburne did build a Bridge for Carts, 


5 Carriages and Horſes and Foot-Paſſengers; and pulled down 


the ancient Foot-Bridge, and ſold the Materials thereof, and 
received the Money for the ſame; Which Bridge ſo built 
was of Public Utility, and uſed conſtantly afterwards by all 
Perſons paſſing that Road, till the Year 17675 when the 
ſame was taken away by a Flood. 


The Ancient Bridge ſtood about fixty Yards below the ed 
New Bridge, in the ſame Sy: . 


The ſaid Road was made a Turnpike Road, by virtue of 


an AQ of Parliament in the Year 17553 And about four 
' Years ago, the ſum of Six Shillings was paid, for a Repair 
done to the New Bridge, out of the Tell; ariſing from the ? 


ſaid Roads; Which is al the Repairs which have been done 
at the Fe ſince 1759. | 


Waertveon the 8 were Sund Gu 1L TV; 
Subject to the e of this Court on the following 
 Queſtion— _ + 


* Whether the Inhabitants of the m. Riding a are 
& obliged to rebuild the ſaid New Bridge.“ 


Mr. Wainman argued, that they a were e Mr; John Lets 


that they were not. 


See 1 Ro, Abr. 368. Title © Bridges.“ 11 1. 2. 2. lnft. 
501. kon the 3 of 22 H. g. c. 5. concerning the Repair- 
ing of decayed Bridges in Highways, and by Whom.) Mag- 


nua Carta. c. 15. Cre. Car. 365, 366. the Caſe of * 


Bridge. 13 Co. 33. 1 Salk. 359. Regina v. Inhabitan” Com. 
Wilts: (where it is ſaid that Northey Attorney General 
cited a Caſe wherein it was adjudged, © that if a private 


«6 Perſon build a Bridge which atterwards- becomes a Public 


& Convenience, the County is bound to repair it.“) 9 G. 2. 


6c 29, for building Weſftminfter-Bridge : by the antepe- 


nult Clauſe whereof it is expreſsly ed **that the Coun- 
ties of Surry and Middleſex ſhall not be ſubject to the Near 
ing or Supporting of it.“ 6 Mod. 307. | 


| TRE 
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5 - Tre Covuky were All clear, that the RiDiNG was 
. obliged to repair the New Bridge. 


3 Mr. Juſtice As ro obſerved, that this New Bridge 
3 was not built in the ſame Place where the Foot-Bridge 
E | Nood z but at the Diſtance of more than ſixty Yards 
above it, E | © 


4 g The Inhabitants of the County are of Common Right 
—_— bound to repair all Public Bridges; becauſe they are for 
the Benefit of the County, 


By Magna Carta, * no Town or Freeman ſhall be dif- v. c. 15. 
trained to make Bridges, c. except Thoſe who were an- 
c a tiently and of Right uſed to make them in the Time of 
= King Henry the Second, F The Inhabitants of Gluſburne F. V. 2 Inf. 
5 were not bound to Su⁰j“mñd this new Bridge for Carts and Car- 29 
| riages; Nor are they obliged to repair more than they 
= were before bound to repair : And they never were bound 
to repair a Bridge for Carts Carriages and Horſes, What 
they were bound by Preſcription to repair, was only a Foot- 
bridge. They have built a quite different Bridge, in a 
different Place. This new Bridge is for the Common 
Benefit and Utility of the County: And the Seflions 
approved of it, and contributed towards it, a 


. 


"ON The Caſe in 1 Ro. Abr. 368. Title“ Bridges,” pl. 2. 
about a Mill erected for a Perſon's own Benefit, is a dit- 

7 ferent Caſe, That Caſe is, that“ if a Man ereQs a Mill for 
1 ce his own profit, and makes a New Cut for the Water to 
4 < come to it, and makes a New Bridge over it, and the 

«© Subjects uſe to go over this as over a Common Bridge; 

ce this Bridge ought to be repaired by Him who has the 

«© Mill and net by the County; becauſe he erected it for 

& his own benefa,”” There, the private Emolument con- 

tinued to the Perſon who erected it: And it was not rea- 

ſonable for him to make the Country contribute to it, 

whilft the private Benefit continued to Himſelf. But this 

Bridge for Horſes Carts and Carriages was for the Common 

Benefit Uſe and Utility of the County in general; and 

therefore is within the Rule, “ that if a Man builds a 
* Bridge, and it becomes uſeful to the County in general,” 

«© the County ſhall repair it. The common Law theres 

fore attached upon this Bridge ; and the County ought to 

repair it. It appears, that the Quarter-Seſſions approved 

of it, and even contributed to it. 5 


Mr. Juſtice WI LLES concurred in Opinion with Mr. 
Juſtice As oN. It ſeems to have been originally intended 
as à Bridge for the Common Public Utility of the County; 

| and. 


| 
| 
| 
| 
| 
| 
| 
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and to have been ſo conſidered by the Quarter-Seſſions; 


and has ever ſince been uſed as ſuch. The County have 
had the Advantage of it above twenty Vears: And they 
ought to repair it. . | 


Mr. Juſtice Bu acxs TONE alſo concurred in the fame 
Opinion: He made the ſame Obſervation as Mr, Juſtice 
As rox had done, “ that this New Bridge is ſixty Yards 


. *© Diſtant from the Place where the Old One ſtood.” And 


he likewiſe took Notice, that Magna Carta, c. 15. does not 
apply to this Caſe. The Words are“ Nulla Villa nec liber 
* Homo adiſtringatur facere Pontes, Sc: It ſays Nothing 
about repairing them. In the Caſe cited from Ro//”s Abridg- 
ment, * the Perſon who erected the Mill and made the 
Bridge, continued to receive his original private Benefit. 
Here, the Benefit and Utility were to the Public: It was 
conſtantly uied by Every One who went that Road, 


Loa Du MANSFIELD (who came into Court during the 


Diſcuſſion of this Caſe,) declared himſelf likewiſe to be 
clearly of the fame Opinion. The Riding ought to repair 


it, undoubtedly, 


Tk Cour thereupon directed, unanimouſly, that 


Judgment be entered for the K1 NG. 


Rex verſus Grimes, Capital Burgeſs of Yarmouth 
in the Iſle of Migbi. 


. Caſe came before the Court upon a very long 


Special Verdi& upon an Information, 


It was an Information in Nature of a Joo Warrants, 
againſt Thomas Grimes, to ſhew by what Authority he 


claimed to be One of the Chief Burgeſſes of the Burrough 


of Yarmouth in the Iſle of Wight. 


Several Iſſues were joined: And the Cauſe went down o 


Trial, and was tried at Wincheſter before Mr. Juſtice Gould; 
go an extremely long and unneceſſary Special Verdict was 
ound, which now came on to be argued : But the Points 
debated in Court were contracted into a much narrower 
Compaſs; And the Argument in this Court turned upon 
theſe two Iſſues, vis, Firſt, Whether the Defendant was 


* duly Elected; and ſecondly, ** Whether John Leigh was 


Mayer, at the Time when the Defendant was NON 


' Eaſter. Term 10 Geo. 3. KR. 


2599 


The Clauſe in the Charter which directs the Mode of 
electing a Mayor is exprefled in the following Words 
© Quod Major et andecim Capitalium Burgenſium Burgi 
<< prædicti pro tempore exiſtenꝰ wel Major Pars BRU 
or 2 Majorem Burgi prædicti pro tempore exiſten” 
© Unum effe volumus) de tempore in tumpus perpetuis fu- 
*turis temporibus imperpetuum, Poteſtatem et Auctorita- 
tem habeant et habe bunt, annuatim et quolibet Anno, 
in Feſto Sancti Mathæi Apoſtoli, in le Guildhall Burgi 


5 prædicti ſeſe aſſemblandi et congregandi et ibidem Contiuu- 
e andi quouſque ipſi vel oRu M major Pars IBIDEM ADTUNC © 


* afſemblat” eligerent & nominaverint Unum Majorem, de 
Semelipſis, pro anno ſequen'; Et quod eligere et nomi- 
* nare ibidem poſſint et valeant unum de Seipſis qui erit 
Major Burgi præd' pro uno anno integro ex tunc prox” 
** ſequen* et deinde quouſque.ipſe vel aliquis alios Burgens? 
de Burgo predicto ad Officium illud debito modo electꝰ 


«« præfectꝰ et jurat fuerit; Quodque ille, poſtquam fic ut 
*6 prcefertur elect' et nominat? fuerit in majorem Burgi pra- - 


** dicti, antequam ad Officium illud exequend' admittatur, 
«© Sacrum Corporal ſuper ſanctum Dei Evangelium annu- 
« atim in die lunz prox? poſt præd' feſtum ſci Mathæi A- 
cc poſtoli, coram ultimo Majore pradecefſore ſuo ad hunc 
<c pro tempore exiſten', aut in abſencia ejuſdem Majoris, 
% coram Burgenſibus Burgi prædicti qui tunc preſentes 
<< fuerint vel majori parte eundem pro tempore exiſten', ad 
« Officium illud rectè bens et fideliter in omnibus Officium 
© 11lud tangen' exequend? præſtabit; et poſt hujuſmodi ſa- 
ce crum ſicut prefertur præſtit', Officium Majoris Burgi 
4 prædicti pro uno anno integro tunc prox? ſequen' ſuſcipiat 
« et exequi valea. et poſſit. Then follows a Clauſe, that 
upon the Death or Amotion of a Mayor, the Burgeſſes 
for the Time being, or the Major part of them, may elect 
* unum alium de ſeipſis, in tempore convenien' poftquam 
6c i pſe ſic obierit vel ab Officio ſuo amot' fuerit; who is to 
© hold during the Reſidue of the Year, and to be ſworn in 
6 forma prædicta.“ | q . 


The Special Verdict finds the whole Proceedings (at 
Length) of an Informaton in nature of Su Warrants 
againſt Febn Leigh who preſided as Mayor at the Election 
of the Defendant into the Office of Capital Burgeſs; and the 
Judgment againſt the ſaid John Leigh thereupon, 


It alſo finds, that on iſt September 1759, and continual- 
ly from thence until and upon 7th April 1760, there were 
and exiſted eleven Chief Burgeſſes of the ſaid Burtough, 
namely, Benjamin Leigh, Henry Holmes, Barnabas Eveleigh, 
John Leigh, Thomas Lord Holmes, Maurice Bockland, 
George Bochlaud, Robert Warner, Dennis Clarke, Charles 

| Helmes, 
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Holmes, and Thomas Throughear; And that upon the 
21ſt Day of September, 1759, the ſaid Day being the feaſt 
of St. Matthew the Apoſtle in that Year, the faid Benjamin 
Leigh the then Mayor of the ſaid Burrough, and res of 
the ſaid Chief Burgeſſes of the ſaid Burcongh, namely Henry 
Holmes, Barnabas Eveleigh and Fohn Leigh, only, then be- 
ing the Minox Part of the then Chief Burgeſſes of the ſaid 
Burrough, aſſembled themſelves together at the Guildhall 
of the ſaid Burrough in order to elect a Mayor of the ſaid 
Burrough for the year then next enſuing; and being ſo aſ- 
ſembled did then and there in the 4b/ence of the other Chief 
Burgeſſes of the ſaid Burrough being ſever in Number, 
namely Thomas Lord Holmes, Maurice Bockland, George 
Beockland, Robert Warner, Dennis Clarke, Charles Holmes 
and Thomas Throughear, chooſe and ele& the ſaid 7h 
Leigh, then being a Chief Burgeſs of the ſajd Burrough, 
into the Office of Mayor. of the ſaid Burrough for the V gar. 
then next enſuing, * | Fe 


The Verdict finds that the ſaid John Leigh being /o ele- 
ed as aforeſaid, did afterwards take the Oath of Office; and 
- took upon himſelf to execute the Office of Mayor of the faid 
Burrough. e e 5 


The Furors further find, That the ſaid John Leigh, be- 
ing ſo choſen and ſworn into the Office of Mayor, and act- 
ing and attending as Mayor, together with five other chief 
Burgeſſes, namely Sc. &ec. on 5th April 1760, met and aſ- 

ſembled together in the Guildhall, in order to elect a Chief 

Burgeſs in the Room of James Blake then dead; there be- 
ing then fee other Chief Burgeſſes not preſent at the ſaid 
„„ 5 


That at that Time (of the ſaid laſt Meeting) No One of 
the eleven Chief Burgeſſes then exiſting was an Inhabitant 
of the Borroughz and that No One of the ſaid five Chief 
Burgeſſes not preſent at the ſaid Meeting, was then within 
the ſaid Burrough. | 1 | 


They find that Notice in Writing, ““ to meet on the 
76 ſaid 7th of April, to elett a Capital Burgeſs in the Room 
% of James Blake,” was left at the Dwelling-houſe of two 
who did reſide in the Ifland but not in the Burrough; and 
that two others dwelt within the Iſland, but not within the 
Burrough ; but »o Netice was left at their Houſes, nor 
were they then in the Iſland. That from the Year 1743, 
to the Time of finding the Verdict, the Method of giving 
Notice “to aſſemble“ (except upon a Charter or preſcrip- 
tive Day,) hath been and is, * to deliver or leave a Notice 
Jin Writing for each reſpective Chief Burgeſs then living 
in the /e of Wight, although not within the Burrough; 
except ſuch Chief Burgeſſes as eſpouſed the Intereſt of E) 


& Homes) 
' 
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< Holmes and Mr. Leigh, being the Major Part of the Chief 
«© Burgeſſes,” 


Ty 


. * 7 


They find, that ii Chief Burgeſſes, fo aſſembled on 7th 
5 1760, elected the Defendant Grimes into the Office 
of a Free Burgeſs in the Room of Blake 3 And that no other 
Netice was given, except as above mentioned. 


Tur Cour, after hearing two Arguments, unani- 
mouſly gave Judgment for the King, againſt the Defendant. 


An Objection having been made, by the Proſecutor's 
Counſel, to the Election of the Defendant Grimes into the 
Office of a Capital Burgeſs in the Room of Blake, © for 
Want of due Notice of ſuch Election being given to the 
EleQtors 3”? They held the Objection to be ſufficiently an- 
ſwered by its being found © that No One of them was then 
<< reſident within the Burrough.” For, if they were not 
«6 quithin Summons, it was not neceſſary to ſummon them.” 


„2 dhe he So BE. Bs 44 3 Ee | 


Secondly, a Queſtion having been made Whether the 
«« Special Verdict found on the Information againſt o 
© Leigh for uſurping the Office of Mayor, and the Judg- 
* ment given thereupon againſt im, where EviDENCE in 
the preſent Cauſe againſt Grimes for uſurping the Office 
* of Capital Burgeſs; And to what Degree it ought to be al- 
# lowed;” They held it to be admifible, but Nor conclufive.® a V Rex. v. 
| | Hebden, i Sir - 
Thirdly, They held that John Leigb's Election to his J. S. 1109. 
Ma yoralty was not purſuant to the Directions given by the 
Charter, for the Election of a Mayor; It having been 
made by four only of the Electors, when there were elewen 
exiſting. The reaſonable Conſtruction of the Charter they 
held to be, That the Mayor and a Major Fart ef the ſub- 
ſiting Burgeſſes muſt meet: The Directions of the Charter 
are * that the Mayor and eleven Burgeſſes, vel Major Fars 
% eorumy are to meet, in order to proceed to ſuch Election.“ 
ArTER the Major Part of the ſubſiſting Number are fo aſ- 
- . Jembled together, Hen indeed the Major Part of th4/e who 
are ſo afſembled are to elect and nominate : And the Majo- 
rity amongſt thoſe ſo aſſembled involves the whole Number; 
who are all bound by the Determination of the Majority 
of ſucha Meeting, But here the Mayor and a Major Part 
of the ſubſiſting Burgeſſes did at meet. For, at the Time 
of Jobn Leigb's Election to the Office of Mayor, there were 
eleven Chief Burgeſſes ſubſiſting ; And the Meeting at which 


ke was elected was compoſed of the Miner Part of them, 
5 namely 
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Friday 11th 
_ May, 1770. 


_ * 


namely Benjamin Leigh, the then Mayor, and bree of the 
Others; being only four in all; whereas the whole Number 
was eleven; of whom ſewen were abſent. 

JupcmtnrT for the KING. 


Kimber qui tam &c. ver/us Blanchard. 


— -M 1 Queſtion was, Whether the Defendant had incur- 


red the Penalty of 3 G. 1. c. 13: © for the better regu- 
«« lating of Pilots for conducting of Ships and Veſſels from 
& Deer, Deal, and the Iſle of Thanet, up the Rivers of 
% Thames and Medway,” by piloting the Veſſel of which He 
himſelf was Maſter. %4 | 


The firſt Section of this Act recites ©* that there has been 
« Time out of Mind, and now is a very uſeful and well regu- 
4 lated Society or Fellowſhipof P1LoTso0f the Trinity-houje 
« of Dover, Deal, and the Uſe of Thane!, who have always 
“ had the Sole pilcting and Load-manage of all Ships and 
« Veſſels from the ſaid Places, up the Rivers of Thames and 
«& Meawway;” and that“ by the Uſage and good Rules and 
« Orders of the ſaid Society every Perſon muſt appear at 
© a Court Leet of Load-anage, and be publichly examined 
« by ſome of the Elder and more experienced Members of 
the ſaid Society and Fellowſhip, touching his Skill and 
« Abilities in Pilotage before he is to be admitted a Member 
« of the ſaid Society or Fellowſhip, or ought to undertake 
% the ConduQting and Piloting any Ship or Veſſel from the 
© beforementioned Places up the faid Rivers; whereby ig- 
« norant and dangerous Perſons have been prevented from 
<« undertaking ſuch Pilotage, and there hath been from time 
eto time a ſufficient Number of ſafe and able Pilats for the 
* ſaid Rivers maintained and kept up ;”? and alſo that © not- 


* 
A 


* 3 the many and great Advantages of the ſaid 


Society or Fellowſhip to the Public, ſeveral anqualified 
** Perſons have of late taken upon them the Piloting and 
Conducting Ships or Veſſels by and from the Places be- 
* forementioned up the faid Rivers of Thames and Medway, 
& who have not been admitted into the ſaid Society or Fel- 
low ſhip or undergone any Examination of their Abilities for 
* {uch Service; whereby the ſaid uſeful Society or Fellowthip 


„ hath been much diſecuraged; and ſeveral Ships aud Veſſels 


** with their Cargo aud Mariners have been /o/t or in the ut- 


** moſt Danger and Hazard :” For Remedy whereof, it enaQts 
That if any Per/on or Perſons ſhall (after iſt Auguſt 1717) take 
upon him or themſelves to conduct or pilot any Ship or Veſſel 
by or from Dover, Deal, or the Iſle of Thanet, to any Place or 
Places in or upon the ſaid Rivers of Thames and 2 3 4 

| | betore 


[ 
\ 
0 


| 


[ 


4 


of 


17. . 1 = 


ploy them, 
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before he or they ſhall be i examined as has been uſual by 
the Maſters an& Wardens of the ſaid Society or Fellowſhip 
for the Time being, touching his or their Abilities, and 
ſhall be approved and admitted into the ſaid Society or Fel- 
lowſhip at a Court of Load-manage, by the Lord Warden 
of the Cinque-Ports for the Time being or his Deputy, and 
the faid Maſter and Wardens for the Time being; Ewery 
SUCH Perſon or Perſons ſhall, for the firſt Offence, forfeit 
ten Pounds; for the ſecond, twenty Pounds; and for every 
other Offence, forty Pounds; to be ſued for, &c. c. ons 
Moiety thereof, to the Informer; the other &c, Cc. 


Mr. Serjeant Leigh, on Behalf of the Plaintiff, argued, 
that this Act of Parliament profeſſedly made for the Safety 
of Ships, the Encouragement of this uſeful Society of able 
and experienced. Pilots, the Suppreſſion of unqualified Pre- 
tenders, and the Preſervation of Ships and Cargoes and of 
the Lives of Marihers, was as clear and explicit as poflible 
in excluding ALL other perſons whatſoever who had not 
previouſly undergone a proper Examination of their Abili- 
ties to perform ſuch Service, and been regularly approved 
and admitted into this uſeful and well regulated Society. 


Mr. Cox, on the contrary, on behalf of the Defendant, 
conſidered this Act of Parliament as pointed againſt 
Perſons refident at Deal and Dewer and the Ifle of Thanet, 
and undertaking to pilot ſhips up the Thames and Medævay 
without being properly qualified for it, But it could never 
mean, he ſaid, to preclude a Maſter of a Ship or Veſſel 
from navigating his ew# Veſſel, if he was willing, deſirous 
and able to do it: It could not mean to oblige ſuch a Per- 
ſon to ſtop at One of theſe Places, to take in a Pilot, under 
ſo ſevere a Penalty, when he was able and willing to pilot 
his own Veſſel, and perhaps unable to pay a Pilot. In 
London, you can't employ a Non-Freeman, to carry a 
Bundle: But you may carry it Tourſelf, And he argued 
from an Expreſſion uſed in a Subſequent Act of Parliament 
made about three Years after this Act of 3 G. 1, namely 7 
G. 1. c. 21. 14. that the former did not extend to ſuch 
Ships and Veſſels as did not want the Aſſiſtance of a Pilot. 
For, this latter AQ, which refers to the former, and pro- 
poſes to remedy the Miſchiefs not ſufficiently prevented by 
it, allows of eighteen of theſe 7rinity-houfe Pilots being 
ordered to ply conftantly at Sea, to be ready to conduct 
* up the Thames and Medway Such Ships and Veſſels as 
«& may have Occas1oN for them: ” which plainly implies 


that there might be her Ships and Veſſels, which had 19 


Occaſion for them, and therefore were not obliged to em- 


But 


— 
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Mr. Juſtice But * TH Cour were fo clearly of Opinion for Mr. 

e Bure in Serjeant Leigh, that they ſto pt him from N as the 

fitting a Caſe was ſo very plain that it was unneceſſary for him to ſay 

as One of any thing more upon it: And they ordered 

the Lords | 

eg That the Pos r EA be delivered to the PLAIxTIrr. 
rs of the | 

Greas Seal. 


IF See the Conſtruction of this Statute diſcuſſed 
in the Caſe of Pierce v. Hopper, 1 Sir Fohn 
Strange, 240 to 261. 


Fairclaim on the Demiſe of James Empſon againſt 
William Shackleton. ä 


HIS was an Action in Ejectment for one undivided 

Moiety of Two Meſſuages, Two Cottages, Two 
Barns, Two Stables, Two Orchards, 'Two Gardens, 
Twenty Acres of Land, Twenty Acres of Meadow, and 
Twenty Acres of Paſture with the Appurtenances in Beck- 
evith with Roſſet, and in the Pariſh of Pannall in the Coun- 
ty of York; to which the Defendant pleaded the general 
Iſſue © not guilty”? and Iſſue was thereupon joined. 


i Tux Cauſe came on to be tried at the laſt Aſſizes held 
| | for the County of York, before the Honourable Mr. Juſ- 
l tice Gould; when it appeared in Evidence, that Thomas 
i Hammond, Miles Oddy, Roger Shackleton and Fane his Wite, 


| and Patience Readſbaw, being ſeized in Fee of the Tene- 
bl ments herein after mentioned according to the Cuſtom of 
j the Foreſt of Knareſborough in the ſaid County, (where 
| | Lands paſs by Surrender and Admittance) did on the firſt 
. Day of Auguſt 1722, out of Court according to the Cuſtom 
H of the ſaid Foreſt, ſurrender One Meſſuage with all Edifi- 
- ces and Appurtenances to the ſame belonging, And alſo 
ij Six Acres of Land, Meadow or Paſture, . be the ſame more 
3 or leſs, with all the Appurtenances to the ſame belonging, 
|. ſituate lying and being in Beckwith cum Refſet within the 
. | Village of Killingball, then in the Occupation of William 
= Lawſon or his Aſſigns: As to one Moiety of the ſaid Pre- 
miſſes, To the Uſe and Behoof of the ſaid Fare Shackleton 
5 her Heirs and Aſſigns for ever, According to the Cuſtom 
# | of the Foreſt aforeſaid; And as to the Other Moiety of the 
ſaid Premiſſes, to the Uſe and Behoof of the faid Patience 
Readſvaw, her Heirs and Aſſigns for ever, according to 
the Cuſtom of the ſaid Foreſt, | 
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- Fm 4 a Court held for the ſaid Foreſt of Knare/- 
i Borough on the 17th Day of Auguſt aforeſaid, the ſaid Jane 
Y Shackleton and Patience Readſhaw were reſpectively duly ad- 


mitted Tenants upon the ſaid Surrender according to the 
Cuſtom of the ſaid Foreſt, 


Tu ar, in the Month of Fuly 1723, the ſaid Patience 
intermarried with Emanuel Empſon; and on the 19th Septem- 
ber following, the ſaid Emanuel and Patience his wife, out 
of Court, according to the Cuſtom of the ſaid Foreſt, ſur- 

TT rendered the ſaid undivided Moiety of the ſaid Tenements 
to which the ſaid Patience had been admitted as aforeſaid, 

(being the premiſſes in Queſtion in this Cauſe,) To the 
Uſe and Behoof of the ſaid Emanuel Empſon and Patience, 
their Heirs and Aſſigns for ever; And that, at a Coure 
held for the ſaid Foreſt on the 17th Day of October in the 
Year of 1723, the ſaid Emanuel Empſon and Patience his Wife 
were duly admitted Tenants thereof according to the ſaid 


Surrender, 


- ge—_ WW = A 


THar in the Year 1724 the ſaid Patience died without 
Iſſue, and the ſaid Emanuel ſurvived her; And that on the 
20th Day of April 1728, the ſaid Emanuel alſo died with- 
out Iſſue. | 


THrar, at a Court held for the ſaid Foreſt on the 29th 
May 1728, Benjamin Empſon, Brother and Heir at Law 
to the ſaid Emanuel, was, according to the Cuſtom of the 
Foreſt, admitted Tenant to the faid Moiety of the faid Te- 
nements; To hold to him his Heirs and Aſſigns for ever, 
according to the Cuſtom of the faid Foreſt. | 


_ Tarar, in Hilary Term following, the ſaid Benjamin 
Empſen, obtained Judgment in Ejectment by Default againſt 
the ſaid William Lawſon Tenant of the Premiſſes, in his 
Majeſty's Court of Common Pleas at Meſiminſter, for the 
ſaid Moiety; And that afterwards, on the 10th Day of 
April 2729, the ſaid William Laauſon then Tenant of the 
whole Premiſſes, by Writing under his Hand, acknow- 
ledged to have attorned Tenant to the faid Benjamin Emp- 
ſon for the ſaiq undivided Moiety of the ſaid , Meiſuage and 
Premiſſes, and in Purſuance thereof, afterwards Once paid 
Rent for the ſame to the ſaid Benjamin Empſcn. 


THAT the ſaid Benjamin Empſcn died on the 5th Day of | 
une 1734; and, ata Court held for the ſaid Foreit on 
th Day of Tuly following, Benjamin Empſen, an In- | 
fant about Nine Years of Age, his Nephew and Heir at "i 
Law (by Ann Watſon his Mother,) was admitted Tenant to 


the ſaid undivided Moiety of the ſaid Tenements; To 
HAVE 
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HAVE AND TO HOLD to the faid Benjamin the Nephew his 


Heirs and Aſſigns for ever, according to the Cuſtom of the 


ſaid Foreſt. 


Tur the laſt- mentioned Benjamin Enpſon died on the 
th Day of Auguſt 1754, leaving James the Leſſor of the 
Plaintiff his eldeſt Son and Heir at Law, an Infant between 
ten and eleven Vears of Age, and who afterwards at a Court 
held for the faid Foreſt, on the 15th Day of October 1766, 
was admitted Tenant to the aforeſaid undivided Moiety; 
To have and to hold to him his Heirs and Aſſigns for ever, 


according to the Cuſtom of the ſaid Foreſt, 


THarT the above-named Jane Shackleton died in 1729, 
leaving the preſent Defendant then an Infant, her eldeſt 
Son and Heir at Law; who afterwards at a Court held for 


the faid Foreſt on the 13th Auguſt 17 29, was by Reger Shack- 


leton his Father and Guardian admitted Tenant to her un- 
divided Moiety of the ſaid Tenements; To ho the ſame 
to the ſaid Defendant his Heirs and Aſfligns, for ever, ac- 
cording to the Cuſtom of the ſaid Foreſt. 


Tram the ſaid William Lawſon about TwWENTY-SI xX 


Years ago, propoſed to deliver up the Farm to his Son 


Chriſtopher Lawſon if Mr. Shackleton would take him in Te- 
nant; which Shackl/eton agreed to do: And that thereupon 
he entered upon Poſſeſſion thereof, and has paid the Rent to 


| the Defendant Shackletonfor the wn oLE Premiſſes ever ſince, 


THrar at the time Shackleton agreed to take him as Te- 
nant in the Place of his Father, the ſaid Chriftopher, by 
his Father's Order and on his Account, paid Rent to the 
faid SHachleton alone for the whole of the Premiſſes; and that 
no other Payment of Rent, except as aforeſaid, appeared 
on either ſide. 


Wurkrorom a Verdict was given for the Plaintiff ſub- 
ject to the Opinion of his Majeſty*s Court of King's Bench 
upon this the following Queſtion. 


c Wu run the Plaintiff is barred from re- 
* covering by the Statute of Limitations,” 


Ja. WALLAcz for the Plaintiff: 
J- ASPINALL for the Defendant. 
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Mr. Walker argued for the Plaintiff; Mr. Jh Lee, for. 
the Defendant. _ | 


Mr. Walker denied that James Empſon was barred by the 
Statute of Limitations. He was never out of Poſſeſſion. 
The Statute therefore never run upon him. Parceners, ]oint- 
tenants, and Tenants in Common, have a joint Poſſeſſion. 
They have a j2int Occupation and eint Management of the 
hole The Poſſeſſion of One is the Poſſeſſion of Both. 
Therefore, the Poſſeſſion of William Shackleton was the 
Poſſeiſion of James Empſon. And he was never actudlly 
ouſted, Perception of Profits does not amount to an Ex- 
pulſion. One Tenant in Common may indeed diſſeize 
Another; But then it muſt be done by actual Diſſeiſin, and 
uct by bare Perception of Profits only, And the Statute of 
Limitations never runs againſt a Man, but where he is ac- 
tally ouſted or diſſeized. For all which Doctrine, he cit- 
ed Reading v. Royſton, in 2 Salk. 423. and in 2 Lord Ray- 
mond 829. and the Caſe of Ford v. Lord Grey, y. 6 Met. 
44. and 1 Salk. 285. where the iſt Reſolution is expreſs, 
< that the Poſſeſſion of One Joint-tenant is the Poſſeſſion 
of the Other, ſo far as to prevent the Statute of Limita- 
<« tions.” 


Mr. LEE ſaid, There was a Difference between Joint- 
tenants, and Tenants zz Common. But if there were not, 
yet the Caſe of the Earl of Suſſex a Temple, &c. in 1 Lord 
Raym. 310, is contrary to the Caſe in 2 Ld. Raymond. 829. 
For, Holt there ſays, ) pa. 312.) that © as to the Poſſeſſion 
« of One Tenant in Common being the Poſſeſſion of the 
«© Other, that does not hold Place againſt the Statute of 
« Limitations: And beſides that, if One of them only takes 
<* the Profits, it. is an Ouſting of the other.” And he ſaid, 
that the Caſe of Story v.Lord//indſor andOthers, 2 Httyns632. 
was in Point, ſince the Statute of Queen Aun. The Court can- 
not now attend to the old Obſervation “ that the Poileilion 
© of the One is the Poſſeſſion of the Other.” The Poileiſion 
of One Tenantin Common is now as adverſe as the Poſſeſſion 
of any other Perſon. And it is a Bar after 20 Vears. ante 119. 


Mr. Walker was beginning to reply: But Lord Maxs- 
FIELD ſtopt him, as being unneceſſary. 


His Loxpsniy laid it down, that there mnft be an ad- 
verſe Poſſeſſion, in order to enable the Statute of Limitations 
to run. There muſt be a Di/ei/in ; and a Diſſeiſin fridly 
proved. (And he referred to the Cate of Taylor, ex dim. 

Athyns, Eſq; v. Horde, Eſq; and Others (V. aute 60.) and 
to Fermeor's Cale.) 
But 


| 
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jo long live, deviſed the 


But here is no Diſſeiſin. The ſole Title of the Defendant 
is his Admittance, in 1729, to an undivided Moiety of the 
Premiſſes. He is fo far from a Diſſeiſor, that he allows the 
Title of the Other, | 


If there had been a Queſtion about Ouſter, it might have 
been a Fact to be left to a Jury. But J am clear, that the 
Defendant never meant to diſſeiſe the Plaintiff, nor thought 


of it. The Tenant was never deſired to attorn for the 


Whole: He only attorned for an undivided Moiety, and 
once paid Rent for the ſame. And Shackelton once received 
Rent alone, for the Whole, without paying any of it over 
to the Other, But this is no afual Oufter. 8 


Mr. Juſtice WIL LES and Mr. Juſtice BLAcks TONE con- 
curred. (Mr. Juſtice As rox was abſent, in Chancery.) Here 
is 0 adverſe Poſſeſſion; no Keeping the Plaintiff out of Poſ- 

ſeſſian. One Tenant in Common has received the Rent, and not 
accounted for ĩit to the other. But here is no expulſion, no Ouſter. 


The Covxrt unanimouſly ordered 


That the Pos TRA be delivered to the PL AIN TIPP. 


4 


Roe, on the Demiſe of Betty Bendale, againſt 
Summerſet, Mary Bendale Widow, and Mary 
Bendale the Younger. * 


- 


In Ejectment 


T-T+#ON a Caſe eder the Aſſizes holden at New 


e Sarum on 3 iſt March 1770. The Short Subſtance of 
it was, That Benjamin Bendale, being poſſeſſed of a term for 
99 Vears if he or his meg; ee Betty or John Bendale ſhould 

remiſſes granted by ſuch Leaſe, as 
follows, vis. © Item, I give to my Daughter Mary, after the 
<< Deceaſeof my Daughter Betty, my Houle &c, during the Life 
* of Fohn'Bendale.” Betty was a Daughter by a former Wife: 
Mary, by the Defendant Mary Bendale, now his Widow. 
Summerſet was the Tenant. The Principal Queſtion was 
« Whether Betty was intitled to recover any and what Part 
c af the Premiſes, againſt the Defendants or Either of them.“ 


Mr. Gould, for the Plaintiff, argued that Betty was inti- 
tled to the I hole, for her Life, by Implication, 


Mrs 


—_— 
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Mr. Ash hurſi, contra, argued, that no ſuch Intention of a 

Life-Eſtate could take place in a Chatrel-Intereſt, And he 

Cited Moore 635, Rayman. v. Cold; and Cro. James 74, 
Horton v. Horton. N | 


TWO Judges only were preſent, ve. Mr. Juſtice 
Willes, and Mr. Juſtice Blackfone. They both held, that Betty 
took an Eſtate for Life, by Implication; and that a flrong 
robable Implication is ſufficient ;It needs not to be a neceſſary 
Implication. Mr. Juſtice Willes ſpoke ſlightly of the Caſe 
in More; and Mr. Juflice Blackfone, ſtill more ſlightly, of 
the Caſe of Horton v. Horton in. Cro. James: Which, he ob- 
ſerved, was not determined, and was only upon a collateral 
Point. He added that in theſe Days, * a Term may be de- & V. ante, 
viſed for Life, by a Conſtruction of the Intent of the 'Teftator, pa. 2 17, 288. 


Ocdered that the Peg be delivered to the Plaintiff. 


Denn, on the Demiſe of William Creſwick, ver/us Monday 14 
Joſeph Hobſon and Seven Others. n 


JECTMENT for Meſſuages and Lands in Madſiey or 
Wadfley Holey in the Pariſh of Ecclesfield in Norſſbire. 


The Cauſe was tried at the laſt Aſſizes at Vincheſter, be- 
fore Mr. Juſtice Gould. | 


The Leſſor of the Plaintiff claimed as Graeadfes and Heir | 
Male of William Creſwick, by Sarah his Wife, formerly | 
Dearnally, RA 


William Creſwick, his Grandfather, on 25th January 17 30, 
by Deed of Feoffment, in Conſideration of his intended Mar- 
riage with Sarah Dearnally, and 150. Marriage-Portion, 
conveyed the Premiſſes to John Dearnally (Father of Sarab) 
and Thomas Crefwick, and the Survivor of them and his 
Heirs; Upon 'Truft, as to Part, That they ſhould ſtand 
ſeiſed, from the Marriage, To the Uſe of the ſaid William 

_ Crefwwick and Sarah, for their Lives and the Life of the Sur- 
vivor, in Part of her Jointure and Dower; Remainder, to 
the Uſe of the Heirs of the ſaid William Crefwick on the 
% Bop of the ſaid Sarah lawfully begotten or to be begot- 
ten; The MaLE to be preferred before the FEMALE, and 
& the ELDER before the Youncrr.” 


Vor. V. G | The 


Cn et ts as n 


7 


0 
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0 ties except the U ſe to Sarah for Life. 


1ſt. William Creſwicl, (the 


Marys; WhO died; leaving - 


— 


The Reſidue r limited to the ſame 


— 
* 


There arts Iſſue. 5 the Marriage, two "WE 


2d. John Creſwick who We 
Eldeſt;)whodietiini750,” ed, leaving Iſſue two Sons, 
leaving Iſſue g wie. JohnCrefavickhisBdet, 
who died without Iſſue, 
And William Creſauich his 
ſecond, the Leſſor of the 
Plaintiff. 


Hue William el 
One of the Defendants. 


>" ms Z 


After a Inns Examination, the Gy of the Promiſſes 
was ſufficiently aſcertained. 1 | 


The Leſſor of the Plaintiff claimed as ; He IR MALE a n 


this Settlement. 


On the Part of the Defendants, It was 8 inſiſted, either 


that old William, the Settler of the Eſtate, took a FEr- 


SIMPLE under the Remainder; and ſo the Defendant Wil- 
liam Froggatt was his Heir at Law, as being the Son and 
Heir of HAary, the only Iſſue of Milliam, the Eldeſt Son 


of the Marriage; Or, 2dly..that He was intitled as ISG E 
IN TAII general under the Settlement. 


But Mr, Juſtice GovLD thought, the Leſſor of the Plain- 
tiff was intitled, as Heir in AIL MALE, to the Lands in- 
dorſed on the LPoſtea 3 (It being admitted that he was 


barred as to the Reſt, by a Fine and Nonclaim.”) 


A Verdict was found for the Plaintiff, 
"Mr. Mansfield, on behalf of the Defendants, moved for 


2 2 New Trial. 


The Queſtion was,“ Whether this Limitation was. in 


1 Jail Male; or Whether it was either a Limitation in 


Tail general, or elſe 4 void Limitation, for its Uncer- 
„ tainty, ſo that Mary the Daughter of the Eldeſt Son 
4 of old William, might claim as Heir at Law to Old Mil- 


7 liam the Settler of the Eftate.” In either of the two 
5 latter Caſes, the Claim of the Leſſor of the Nami, as 
Heir in Tail Male, would be at an End. 


4 


Mr. 


rr 


Vf. ²˙ HEE Re 
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there was Nothing to hinder the Deſcent to the Hair at 
Law, though claiming through a Female, The Limit ti- 


on is to all the Heirs of the Body Sc. And the Words 


ce the Male to be preferred before the Female, and the EE 
c der before the Younger,” were mere Words of Form, he 
ſaid, and operate Nothing; and may be referred to the i- 
mediate 85 the * to ſhe w] how the y owe 
take, ut 


Lokp MansrixL b anſwered him, that if the Words 
have any meaning, they -defcribe an Eſtate in Tail Male: 
And it 1s not to be ſuppoſed that * were inſerted wir- 
out any Meaning at all. 


The other three 3 (Mi. 1 Pine i; Mr. 


Juſtice WII LEs, and Mr, Juſtice BL acxsToNE ) concurting 


clearly with his Lordſhip, it became unneceſſary to hear Mr. 
Wallace, who was ready to ſhew Cauſe, on behalf of 
the Leſſor * the Plaintiff, againſt Mr, Mansfield*s Rule. 


The whole Covar agreed with Mr. Juſtice Gavin, 
5 that it was an Eſtate in Tail Male.? 


Rur ER th N 


as v. Shute. 


Hls was an Action Wound 2 One Partner - 


ly upon a Partnerſhip Account. 


At the Trial, (which was before Mr, Juſtice Barber, 
the Defendant gave Evidence that there was another Part- 
ner (named Cole) who was nat joined in the Action, as a 
Defendant z which he ought to have been, as the Plaintiff 
knew the Fact to beſo. 


Whereupon, the Plaintiff was nonſuited. 


Mr. Serjeant Burland moved (upon the 5th of this inſtant 


May 1770,) on behalf of the Plaintiff, to ſet aſide this Non- 
ſuit, and to have a New Trial. 


It appeared upon the Judge's: Report, That the Plaintiff 


could not but 4now of the e dir For that all the 


Letters ſhewed, and it was even ſtate "po on the very Ac- 

count itſelf, ** that Cole and Shute were Partners.“ So that 

the Plaintiff Was not Wee 5 the Deicadane” 8 e 
C 2 | 


ho 


Mr. Mansfield endeavoured to ſatisfy the Court, that - 


— 
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this Evidence of a Partnerſhip: On the Contrary, he had 
brought his Action in this manner againſt the preſent De- 
fendant alone, with a deliberate Deſign to take ſome Ad- 
vantage of him, = 81 


E The Serjeant's Objection Wos, That this Matter could 


not be given in Evidence, but ought to have been pleaded in 


Abatement. . 


Tux Court gave him a Rule to ſhew why the 
Nonſuit ſhould, not be ſet afide, and a New 


Mr. Serjeant Dauy now (on this 14th May ſhewed Cauſe, 


He ſaid, it would be very miſchievous, if a Perſon hav- 
ing a Demand upon a Partnerſhip ſhould be left at Liberty 
to cull out One particular Partner, and bring an Action 
againft him alone, leaving out the Reſt of the Partners, 


In the Caſe of Beſen v. Sandford, 2 Salk. 440. the Court 


Held © that All the Part-Owners of the Ship muſt be join- 
c d:“ And they gave judgment for the Defendant, be- 
cauſe All the Owners were vet joined. 4 


This may undoubtedly be pleaded in Abatement But it 
is not neceſſary that in a// Caſes whatſoever it d be plead- 
ed in Abatement. In'/omze Caſes, and under certain Cir- 
cumſtances, and particularly where it is within the Plain- 
tiff's own Knowledge <* that there are mote Partners,” it 
may be given in Evidence, without pleading it in Abate- 
ment. | | N 5 


0 Here, the Plaintiff 8 that Cole was Partner with the 
Defendant. He was not ſu rp ized by this Evidence: He 


acted with his Eyes open, and with a deliberate Deſign to 
take an unfair Advantage. . 


If the Defendant had pleaded in Abatement, he muſt 
have ſbeaun who his Partners were: And then the Plaintiff, 
being thus informed who they were, muſt, have brought a 
new Action againſt them all, But in the prefent Caſe, the 
Plaintiff already knew of his own previous Knowledge, 
«© Who were the Partners:“ And therefore he was as much 


.obliged to bring his Action originally againſt them All, as 


he would have been obliged to bring a New Action againſt 
them All, if he had come at that Knowledge only by the 
Defendant's Plea in Abatement. As ſoon as he knows who 


the Partners are, he is obliged to bring his Action againſt 


them All; however he may come at this Knowledge, He can 


not, after having obtained this Knowledge ſelect one and ws 
IEA fo t 


* 
4 


1 | 


11 — 


in Abatement, it is a awer of the Objection. He ought 
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the Reſt. Its being pleadable in Abatement ſhews that he 
can't omit Any One, if in faſt there are more than One. 
And if he does know it before he brings his Action, it is 
more expeditious and more reaſonable, that he ſhould join 
them all at firſt. | | INES 


And though it may have been heretofore holden * that it 
© could not be given in Evidence,” Yet that was only an 
Opinion at Nr/i prins: There never has been any ſuch De- 


termination of this Court, or any where elſe in your Lord-! 


ſhip's Time. And if it has been ever holden “ that it was 
* {ufficient to make the Ading Partners Defendants,” the 
Rule has been ſince eſtabliſhed, ** that 4 mult be joined, 
« if known.” 


He therefore prayed that the Nonſuit might be recorded. 


Serjeant Burland was proceeding to ſupport his Rule; 
but was ſtopped by Lord Mansfield, as not being neceſſary. 


Loxd MansSFIELD— by 3675 

To be ſure, a Diſtinction is to be found in the Books, be 
tween Torts and Aſſumpfits—** That in Torts, all the Treſ- 
<< paſſes need not be made Parties: but in Actions upon 
% Contract, Every Partner muſt be made a Defendant.” 
Many Nonſuits, much Vexation, and great Hindrance to 
Juſtice, have been occafioned by this Diſtinction. It muſt 
have been introduced originally from the Semblance of Con- 
renience that there might be One Judgment againſt all who 
were liable to the Plaintiff's Demand. But Experience 
ſhews that Convenience, as well as Juſtice, lies the other 
way. All ContraQts with Partners are joiut and ſeveral: 
Every Partner is liable to pay the ///bole, In what Propor- 
tion the others ſhould contribute, is a Matter merely among 
themſelves, A Creditor knows with whom he dealt: but 


he does not know the ſecret Partner. He may be nonſuit- 


ed twenty Times before he learns them all; or driven to a 
Suit in Equity, for a Diſcovery “ Who they are.” It is 
cruel, to turn a Creditor round, and make him pay the 
whole Coſts of a Nonluit, in favour cf a Defendant who is 
certainly liable to pay his whole Demand; and who is not 
injured by another Partner's not being made Defendant ; 
becauſe, what he pays, he muſt have Credit for, in his 
Account with the Partnerſhip, Upon this Point, 1 very 
early conſulted the three other Judges of this Court, Mr. 
Juſtice Den1ison, Mr. Juſtice FosTer, and Mr. Juſtice 
WilLmoT. They were All of Opinion,“ that the Defen- 


«« dant ought to plead it in Abatement: He then muſt ſay, 


« ho the Partners are.“ If the Defendant does not take 
Advantage of it at the Beginning of the Suit, and plead it 


not 


C 


| 
7 
i 
t 
5 
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not to be permitted to lie by, and put the Plaintiff to the 
Delay and Expence of a Trial, and then ſet up a Plea not 
founded in the Merits of the Cauſe, but on the Form of Pro- 
ceelling. The Old Caſes make no Diſtinction between the 
Plaintiff's knowing of a Partnerſhip, or not. Here, indeed, 
the Plaintiff knew of it : but the preſent Defendant was the 
Perſon with whom he tranſacted. He muſt be allowed this, 
in his Account with the other Partners. No Injuftice 1s 
done to the Defendant, by allowing the Plaintiff to reco- 
ver: but great Injuſtice is done to the Plaintiff, by allow- 
ing the Nonſuit to ſtand ; And, what is ſtill worſe, a Mode 
of Litigation allowed, which is highly inconvenient. 


Mr, Juſtice As To concurred, 


He ſaid, that as his Lordſhip had gone through the Whole, 
he would not repeat what had been already mentioned : 
But he obſerved, that there was no Neceſſity for admitting 
it to be given in Evidence; nor any Inconvenience in plead- 
ing it in Abatement; And the not pleading it in Abate- 
ment ſeemed to be a Waver of the Objection. 


The Caſe in which Mr. Juſtice YaTxs tried the Cauſe, 
was a Contract about Wood: Bat it was never decided 


here by the Court. 


He took Notice, that upon a Joint- Bond, the Action 


Can't be brought againſt ON of the Obligers any. This 


was the Point of a Caſe in Michaelmas Term 1750, 24 G. 2. 
in this Court which was argued by the now Lord Liferd : 
The Name of it was Horner v. Moore. & I have a Note of 
this Caſe, ** Non eft factum' was pleaded : And the Jury 
found it to be the Deed of Beth. Mr. Serjeant Hewitt 
moved in Arreſt of Judgment, upon the face of the Decla- 
ration. He acknowledged, that it could not have been 
moved in Arreſt of Judgment, if it had not appeared upon 
the Face of the Declaration: But it there appeared, that 
Both had ſealed the Obligation, and Both were living. He 
owned, that if it had not appeared upon the Face of the 
Declaration, it muſt have been averred. Mr. Ford, who 
was for the Plaintiff, gave it up; And the Judgment was 
arreſted. ] 


Mr, Juſtice WILL ES and Mr, Juſtice Bu acxsToNE 
being Both of the ſame Opinion, 


The WnoLt Cour were unanimous, that the Non- 


- Tuit ought to be ſet aſide, and a New Trial had. 


RuLe made abſolute. 


IV. B. There was a Caſe ſolemnly argued-and determined 
in the Common Pleas upon this Point, in Eafter Term 1774, 
14 E. 3. and they held, upon the Authority even of Caſes 
| in 


1 i 0R ow 


my 


* 


% U] l. — 
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in the Year-Books, ce that it ſhould he pleaded. in Abate- 


ment.” The Name of it was Ad hot v. Smith, After Argu- 
ment, it ſtocd for the Opinion of the Court · And Ld. Oh. 
J. De Grey afterwards delivered their Opinion. He obſerv- 
ed that this was not a Novel Dectrine cr Invention. In 


| Son of which he cited Yin. E. 4. 24. 6. 10 E. 4. 5. 


& poſt; 36 H. 6. 38; and Brook, Brief 37. And he took 


N 1 5 that this Caſe juſt now reported” (of Rice v. Shute) 


went on the general principle that the Court then went upon 
in the Caſe of Abbt v. Smith. | 


"1 I was Wr Wich an das of this Caſe of Aae! 


v. Smith, by a very learned ſt of the Court in which 
it was determined.], 5 | 


* 5 


Thomas Wills and Ann his Wife, and Others; 


Plaintiffs: Henry Palmer, g and Others, 
Defendants. 


A Caſe directed to be made, by Ge: on the Hearing 
of this Cauſe on the 14th Day of March 1769, before 
the then Lord Chancellor (Lord Camden,) for the 
Opinion of the Judges of the Court of King's Bench. 


| BY IxDpEN TUR quadrihartite, made between Archdale 


Palmer Eq. and Aun his Wiſe, and Fobn Palmer Gent? 


Son and Heir Apparent of the ſaid 4rcbdale Palmer, of the 


firſt Part; Joſeph Danvers Ela. Tobn Danvers Gent”, and 
Ann Danvers One of the Sifters of the faid 77/5 2 Dawvers 
and John Danvers, of the 2d Part; Hewry Palmer Mer- 
chant, and Henry Palmer Son of the ſaid Archdale Palmer, 
of the zd Part; and George Townjbend the Younger E1q. 


and Charles Townſhend Gent”, of the 4th Part; Phe ſaid 
Archiale Palmer AND Jobn Halde, in conſideration of a 


Marriage intended between the ſaid Jahn Palmer and Ann 
Danvers, and of 3000/. the Fortune of the faid Aun Dan- 
vers, and fur ſettling and ailvring the Manors, Meſſuages, 
Lands, Tenements, and Hered: taments therein atter mens 
tioned unto ſuch Utes and upon ſuck Truſts as are therein 
after mentioned, The ſaid 4rchdale Palmer, Ann his Wife 
and John Palmer cgvenanted to levy a Fine you Conuzance. 
de Droit come ceo, Wc. unto the ſaid George Townſhend and 
Charles Townſhend or the Survivor of then and the Heirs 
of One of them, Of a Capital Meſſuage in Thurcaſton in the 
County of Leiceſter, and of two other Meſſuages, One Cot- 
tage, and Ten Yard-lands in Thurcaſton aforeſaid ; and of 


Thurſd: yr7 
May 1770. 


15M. 71723 


the Manor of Wanlip in the ſaid County of Lerc hers and 


of the Ad vowſon of Jari» aforeſaid, and of a Capital Meſ- 
ſuage, Cc c c, and of all other the Manors, Meſſuages, 


Ea * 


5 
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Lands, and Hereditaments of the ſaid Archdale Palmer and 


Job Palmer or Either of them in Wanlip Loughborough and 


Bir/toll or anv of them: The Uſes of which Fine are there- 
by declared to be to the ſaid George Townſhend and Charles 
7e:n/bend and their Heirs and Aſſigns, to the Intent that 
they ſhould be Tenants of the Freehold of the Premiſſes, in 
order to the ſuffering One or more Common Recovery or 
Recoveries thereof, wherein the ſaid Joſeph Danwers and 
John Danvers ſhould be Demandants and the ſaid George 


 Tov4ſhend Tenant, and the faid John Palmer Vouchee ; 


Which ſaid Fine and Recovery ſhould enure to the ſeveral 
Uſes, upon the Trufts, and ſubjet to the Proviſoes and 
Agreements therein after declared, to wit, | 


To the Uſe of the ſaid Archdale Palmer his Heirs and 
Aſſigns, until the intended Marriage ſhould be ſolemnized; 


And after the Solemnization thereof, Then 


As to all the Premiſſes in Thurcaſton, Six Meſſuages Tc, 
in 33 and One Yard land in Loughborough, and the 
ſaid Meſſuage &c in Birfall, 


To the Uſe of the faid John Palmer for Life, without 
Impeachment of. Waſte; | 


| Then to the Uſe of the ſaid Jeſeph Danvers and John Dau- 


vers and their Heirs, in Truſt to ſupport contingent Uſes; 


And after the Deceaſe of the ſaid John Palmer, To the 


Uſe of the ſaid Aun his intended Wife, for her Life, with- 


out Impeachment of Waſte except voluntary Waſte, for her 
Jointure and in Bar of Dower ; 


And after the Deceaſes of the faid Fobn Palmer and Ann 
his intended Wife, then to the Uſe of the firſt Son of the 
Body of the ſaid Fohn Palmer by his ſaid intended Wife, 
and the Heirs Male of the Body of ſuch Son; 


And in default thereof, To the Uſe of the 2d. zd. 4th, 
5th. and all and every other the Son and Sons of the _ 
of the ſaid Fobn Palmer by his ſaid intended Wife ſucceſ- 
ſively, and to the ſeveral and reſpective Heirs Male of the 
reſpective Body and Bodies of ſuch Sons; 


And in Default thereof, To the Uſe of the ſaid Joſeph 
Danders and Jobn Danvers their Executors Adminiſtrators | 
and Aſſigus, for the Term of 500 Years from thence next 
enſuing, upon the Truſts and 651 the Purpoſes and ſubject 
to the Agreements therein after expreſſed; 3 
ö g N n 
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And after the End or other Determination of the ſaid 
Term, To the Uſe of the firſt Son of the Body of the ſaid 
Jobn Palmer by any other Woman he ſhould marry, and 
the Heirs Male of the Body of ſuch firſt Son; 


Remainder to the Uſe of the Second and all other the Son 
and Sons of the ſaid John Palmer by any other Woman he 
ſhould marry, and their Heirs Male ſucceſſively; | 


Remainder to the Uſe of the HE IRS MALE of the Body 
of the ſaid ARCHDALE PALMER; 


Remainder to the Uſe of the Heirs of the Body of John 
Palmer ; | 


Remainder to the Uſe of John Palmer, his Heirs and 
Aſfigns for ever, | 


And as for and concerning the ſaid Manor of MWanlip with 


the Royalties and Appurtenances, and the Advowſon Sc. 


of Manulip, the Capital Meſſuage in Yanlip, in the Qccupa- 
tion of Archdale Palmer, and all &c. thereto belonging or 
therewith uſed; from and after the Salemnization of the 


ſaid Marriage, 


To the Uſe of Archdale Palmer for Life, without, Im- 
peachment of Waſte except voluntary Waſte ; | 


Remainder to the Uſe of John Palmer for life, without 
Impeachment of Waſte, except as before 


Remainder to the Uſe of Joſeph Danvers and John Dan- 
vers, their Heirs and Aſſigns, during the Life of the ſaid 
Jobn Palmer to ſupport the contingent Eſtates after limit- 


ed; 

Remainder, after the Deceaſe of Archdale and John Pal- 
mer and the Survivor of them, To the uſe of the ſaid Aun 
the intended Wife of the ſaid Fohn Palmer for Life, in 
Augmentation of her Jointure. x 


And as for the Reſidue of the Premiſſes, whereof no Uſe 


was therein before limited— | 


From and after the Solemnization of the ſaid intended 
marriage, To the Uſe of the ſaid 4rchdale Palmer for Lite, 


without Impeachment of Waſte; 
ay Remainder 


. V CCC {XC 
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Remainder to the ſaid Henry Palmer and Henry Palmer 
their Executors Adminiſtrators and Aſſigns, for the Term 
of 300 Years, without Impeachment of Waſte, be 1 


. Truſts and for the Purpoſes after mentioned; 


And after the End or other Determination of the {aid 
$00 Years Term, To the Uſe of Jobn Palmer for Life, 
without Impeachment of Waſte ; 


- Remainder, to the Uſe of Jeſepb Dancers and John 
Danvers, upon Truſt to ſupport contingent Remainders; 


Remainder, to the Uſe of hp bre, and John 
Danvers, their Executors Adminiſtrators and Aſſigns for 
400 Vears, Subject to the Proviſoes and Agreements after- 
mentioned; 


And as for the Premiſſes contained in the ſaid Team 


From and after the End or ſooner Determination of the 


faid Term of 400 Years, 


And as for the faid Manor of — wikhy the Rights and 
Appurtenants, and the Advowſon of the ſaid Church of 
Maulip, and the Capital Meſſuages in anlip with the Ap- 
purtenances before limited to the ſaid Aychdale Palmer 
Jobn Palmer and Ann his intended Wife, in Remainder one 
after another for their reſpective Lives | 


From and after their ſeveral Deceaſes, to the Uſe of the 


firſt Son of the ſaid ohn Palner by the ſaid Ann his in- 
tended Wife, and the Heirs Male of the oy” of ſuch 
firſt Son; | 


Remainder, to the Uſe of the Second Son, and all and 
every other the Son and Sons of the ſaid John Palmer, by 


the ſaid Ann his intended Wife ſucceſſively, and the re- 
ſpective Heirs Male of the reſpective Body and Bodies of 


all and every ſuch Son and Sons; 


Remainder, to the Uſe of the ſaid John Palmer and the 


Heirs Male of his Body 


Remainder, to the Uſe of the ſaid Archdale Palmer his 
Heirs and Aſſigns for ever. | 


The Term of Five Hundred Velth was declared to be li- 
mited to the faid Truſtees, Upon Truſt that in Caſe at the 
Tin 


0 


/ 
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Time of Failure of Iſſue Male of the Body of the ſaid Aun 
to be begotten, or at any Time after, there ſhould be One 
or more Daughters, the Truſtees, by Sale or Mortgage of 
the ſaid Term and by the Rents and Profits in the mean 
Time ſhould raiſe, if One Daughter 3000. to be paid her 
at the Age of 21 or Marriage (which fhould firſt happen) 
and alſo the Yearly Sum of 100). for her Maintenance and 

Education in the mean Time and till her Portion ſhould be- 
come payable as aforeſaid; And if two or more Daughters 
then zool. to be equally divided at 21 or Marriage, and 
ſuch Yearly Sum for their Maintenance, and Education as 
to the Truſtees ſhould ſeem meet, not exceeding the Inte- 
reſt of their reſpective Portions at five per Cent. 


The Term of zoo Years was declared to be limited to the 
two Henry Palmers their Executors, Sc. Upon Truit, that 
after Archdale Palmer*s Deceaſe, the ſaid Truſtees ſhould 
raiſe 5 o0l. and pay the ſame to ſuch Perfons as the faid 
Archdale Palmer ſhould by Deed or Will appoint. 


The Term of 400 Years was declared to be limited to the 
Truftees, for raifing 1500/. for the Portion of Younger 
Children (of which there were None) payable as there is 
mentioned, 


The Fine and Recovery were accordingly ſuiFered, 


The faid Marriage took Effect: and about 24th Auguſt 
1726, the ſaid John Palmer died in the Life-time of his 
Father Archdale Palmer; leaving the ſaid Aun his Widow, 
and only One Child by Her, wiz, Ann, (now the Plaintiif 
Ann Wills) his Heir at Laav, and no other Iſſue. 


On the Death of John Palmer, his Widow Ann, under 
the Settlement, took Poſſeſſion of that Part of the Eſtate 

which was limited to Her in jointure; and continued in 
Poſſeſſion thereof till her Death, which happened on the 
27th of Detember 1764. 


 Axcuparte PALMER, the Grantor, had married 729 

Fives; and by the , had Iſſue the ſaid John, who died 
in his Life-time; William, who ſurvived Him and was /iz- 
ing at his Death; and ſeveral other Children, who died In- 
fants, or without Iſſue: And by his /econd Wife, He had 
Henry, the preſent Claimant, and ſeveral other Children, 
who are living. | 
: ARCHDALE 
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AxchDALE PALNNR, by his Will dated the 1oth of De- 
cem ber 1729, duly executed and atteſted ſo as to paſs Free- 
hold Eſtates, After mentioning in the Beginning of his 
Will, “that as for ſuch Worldly Eſtate which God hath 
© been pleaſed to beſtow upon Him, He did thereby dii- 
5 poſe of as follows ;*? Sow after reciting, that by a certain 
Settlement of Lands in Manlip and elſewhere, upon the 
Marriage of his Eldeſt Son Fehr Palmer deceaſed, certain 
Lands in Waulip were conveyed to his Brother Henry Palmer 
and his(the Feſtator's) Son Henry Halen their Executors 
Adminiſtrators and Alſigns, for 300 Years, to commence 
immediately upon his (the Teſtator's) Death, In Trutt, 
* by Sale or Mortgage of the faid Ferm or. otherwiſe, to 
* raiſe 5000. and pay the fame to ſuch Perfon or perſons as 
<© he (the Feſtator) by any Writing in his Life-time, or 
* by his laſt Will ſhould appoint*”” He did direct and 
appoint, that the ſaid Henry Palmer and Henry Palmer their 
Executors Adminiſtrators and Aſſigns ſhould raiſe the Sum 
of 50o/. by Sale or Mortgage of the ſaid Term, or by any 
other Ways and Means as to them ſhould ſeem meet; and 
pay the ſame, when raiſed, to his Executrix her Executors 
Adminiſtrators and Aſſigns, as Part of his Perfonal Eſtate 


. 


therein after to Her given: RE 
And then the Teſtator deviſed in theſe Words following 


Ax Dp wHeEREAS by the Deceaſe of my eldeſt Son 7% 
Palmer, without leaving any Iſſue Male, that Part of my 
Eſtate at Wanlip which is now in my own Poſſeſſion, is by 
the ſaid Marriage-ſettlement v iu Me and my Heirs in 
Fee ſimple, ſuhject to the ſaid Term of 300 Years; I do 
hereby give and deviſe the ſaid Eſtate, with all and ſingu- 
lar the Appurtenances thereto belonging, to my Son V i/- 
{iam Palmer, for and during the Term of his Natural Life; 
and, after his Deceaſe, to his 1ſt and 2d. and all and every 
other Son and Sons by him lawfully begotten or to be be-- 
gotten, ſucceſſively, as they ſnall be in Seniority of Age 
and Priority of Birth, and the Heirs Male of the Body and 
Bodies of ſuch Son and Sons reſpectively iſſuing; and for 
want of ſuch Iſſue, to the Hz1xs MALE or my Bop be- 
gotten; And for want of ſuch Iſſue, to my own Right Hei, 

for ever z Subject, nevertheleſs, to the Payment of the ſaid 
Sum of 500. and of ſuch other Sums of Money as I ſhall 
hereafter charge upon the ſaid Eſtate, 


And the Teſtator then gives an Annuity of 5o/l. to 
Elizabeth Wife of his Son //i!/liam for Life, to be iſſu- 
ing and payable (as He expreſſes it) out of the ſaid Et- 
tate at Wanlip then in his own Poſſeſſion, to be paid 


Half Yearly, at Lady-Day, and Michaelmas; mY 
| Hiri 
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firſt Payment to be made on ſuch of the ſaid Feaſt- 
Days as ſhould happen next after his Death; with Powers 
of Entry and Diſtreſs, for recoveting the ſame. 


As the Teſtator thereby deviſed his ſaid Eſtate at Han- 
lip then in his own Poſſeſſion, from and after the Expira- 
tion of the {aid Term of 300 Years, and the Railing the 
ſaid 500. to his Son Thomas Laluier (a Son by his the Feſ- 
tator's ſecond Wife;) his Executors Adminiſtrators and 


Aſſigus, for a Term of 500 Years; In Truſt to raiſe and 


pay 1000. to his two Grandſons, Charlton Palmer and 
Henry Palmer the two Sons of his (the Teſtator's) Son 
William, for their Advancement in the World, 


But if it ſhould happen that his (the Teſtator's) Son 
William Palmer ſhould die before Him the Teſtator, where- 
by the Eſtate would come to his (the Teſtator*s) Grandſon 
Charlton; Then only the Sum or 500/. was to be raited 
and paid to the ſaid Teſtator's Grandion Henry. 


And he bequeathed all the Reſidue of his Goods and Chat- 
tels, Bonds and other Securities for Money and Perſonal Eſ- 
tate whatſoever, unto his ſaid Wife Anz Falmen, to be diſpoſed 
of by her amongſt her Children; and appointed Her Executcix, 


"AxCHDALE PALMER died on 4th September 17 32, Leav- 
ing Ann his Widow and Executrix, and the ſaid Aan the 
Widow of his ſaid Son John Zalmer, and the Plaintiff Anz 
Wills his Grand-daughter and Heirs at Law ; and alſo leav- 
ing his Son William #almer ſurviving Him. 


At the Death of Arch4ale, the ſaid William Palmer, his 
ſecond Son by his ſaid firſt Wife, was Heir Male of his 


Body, and next Brother, of the Whole Blood, 19 Fehn Palner, 


William Palmer died in 17 38, after the Death of 4rchdals 
and without having ſuffered any Recovery; having had two 
Sons Charlton, who died in 17 36, G % Him, without Iſtue; 
and Henry, who died after Him, in July 1743, without 
having (uttered any Recovery, and left 2 Sor Heure feln 
Palmer, who died an Infant, without Iiſue, in December 


1762. 


Ueo the Death of Henry- John, the Defendant Henry 
Palmer, the Eldeſt fon and Heir Aal“ of Archdale Paliner, 
by Arn Charlton his ſecond Wife, entered upon that Hart 
of the Eſtate in his Will mentioned to have veſted in Him 

| on 


— 
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was by Archdale Palmer's Will deviſed to the Heirs Male 


"7. 


„% ũͤh; . thine Male: and which 
of his Body. | 
In December 1764, Ann Palmer, the Widow of John, died, 


And upon her Death, HENRY PALMER, as Heir Male of 
the Body of Archdale, took Poſſeſſion of the Manor Fiſhery 
and Lands which the ſaid Aun held by way of Jointure for 
her Life. | 


The ſaid Arn Palmer the Widow of John Palmer died, leav- 
ing the Plaintiff Ann Wills (then Ann Norwood) her only 
Daughter; and who is Heir of the Body of John Palmer, 
and Heir at law of John Palmer her Father, of Archdale 
her Grandfather, and of Henry Fohn Palmer her Couſin Ger- 
man; and who has Ifſue three Daughters by Mr. William 
Norweod her ſecond Huſband, to wit, Ann the Wife of 
Thomas Hinde, Ellen the Wife of Thomas Emerton Me 
ay 2 and Syſannab-Elizabeth Nerweed Spinſter, 
an Infant, | | 


In Hilary Term 1767, a Bill was brought by Thomas 
Mills and Ann and the other Plaintiffs, againſt the faid BY 
#Henry Palmer and the other Defendants: And by ſuch 
Bill, the Plaintiffs Thomas Wills and Ann his Wife, in Her 
Right, as She is Heir at Law and Heir of the Body of John 
Palmer, and Heir General of the Family claimed upon 
Failure of Iſſue Male of the whole Blood, to be entitled, by 
virtue of the Settlement, to the Rewerfion in Fee of that Part 
of the ſettled Eſtate of which the Reverſionin Fee was limit- 
ed by the Settlement to John Palmer; and likewiſe claim- 
ed as Heir at Low of Archdale, the Manor Advowſon and 
Capital Meſſuage of Manlip, and all the Eſtate of which 
the Reverſion in Fee was limited to Archdale, as Nor DE- 
VISED by his will; and therefore prayed I ues at Law for 
Trying ſuch Title; and to have Poſſeſſion, and an Account 


. of the Rents and Profits of the Eſtates, | 


The ſaid Defendant HENRY PALMER by his Anſwer 
claimed the Eſtates e mentioned in the Settlement and 
compriſed in the 50 Years Term, as HEIR MALE or THE 


Bo DY of AxcaDaLE, under the Limitations in the-Sertle- 


ment; and the Ref? of the Eſtates, as HEIN MALE or THE 


Body of AxcnDaLE, by virtue of the Deviſe in his Will. 


On the 14th day of March 1769, on the Hearing of the 
Cauſe before the then Lord Chancellor, His Lordſhip Or- 
dered That a Caſe ſhould be made for the Opinion of the 

| Judges 


» 
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— _— 


Judges of his Majeſty's Court of King's Bench; and that 


the QUesT10N ſhould be, | 


«© WHETHER any and what Eſtate paſſed by the ſaid 
cc INDENTURE dated the 15th day of May 1723, to 
ce the Defendant HENRY PALMER, as HEIR Maile 
Ce 0r THE BODY ARCH DAL PALMER, theGran- 
& tere And © Whether any and what Eſtate paſſ- 
cc ed to the ſaid Defendant Henry PALMER, as 
«© Heir MaLE Or THE Bop of the faid Arcu- 
© DALE PALMER, by His WILL dated the 1oth day 
* of December 1729.” 
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This Caſe was argued on Friday 11th May 1770, 
by Mr. Serjeant Glynn for the Plaintiffs and Mr. 
Serjeant Leigh for the Defendants. | 


Serjeant Glynn . that Henry Palmer could not take 
#5 2 PURCHASER, The firſt Taker, by Purchaſe, muſt be 
a general Heir, the Complete Heir; not a ſpecial Heir. 


| The firſt Part of this Caſe turns upon a Limitation under 
a Deed: The latter, upon a Limitation under a Will. 


He owned, that in Caſes upon Wills, the Rule had been 
broken in upon; and a Deſcriptio Perſenæ has been holden 
to be within the Intent of the Teſtator, and therefore al- 
lowed to be ſufficient: But on a Deed, the Rule has never 
been departed from, or ſhaken; The Conſtruction muſt be 
ſtrict. And even upon Wills, it is only a clear Intention, 
that can prevail: Whereas, in the prefent Caſe, there ts n9 
ſuchclear Intention, 


The Caſe of Browne v. Bari bam & is diſtinguiſhable, he #Precedents 
ſaid, from the preſent Caſe. That was a Caſe of a 77; pogo Ys 
and was ſo conſidered by Ld. Coxper: But in Caſe of a legal _ : 8 = 
Eſtate, the Rule of Law that has ſo long prevailed and been 35. and 2 
taken for granted, muſt be obſerved; wiz. that he who Vernon729. 
claims as Heir Male by Purchaſe, muſt be Heir as well as 
Heir Male.” This was expreſsly laid down by Ld, Mac- 
clesfield, in the Caſe of Dawes v. Ferrers f in Eafter Term 4 2 Peere 
1722. So that Both of them made a Diſtinction between Williams. 1. 
a legal Eſtate and a Truſt Eſtate. And in that Caſe !, ee 
of Brown v. Bart ham, it was not meant that the Heir 9 _ 
General ſhould take: She had a Sum of Money given to 
Her by the Will, as an Equivalent. It was a Special Caſe ; 
in which, the Intent of the Teſtator was to take Effect. 

That Caſe cannot be reconciled to former Principles: And 
it has been ſince contradicted, | | 


[It would be too tedious, to enter into the Particu- 
lars of theſe Caſes, in this Place. Therefore I will 
refer the Reader to the Caſe of Brown v. Barkham, as 
reported by Sir Jabn Strange and in the Precedents 

in Chancery; and to the Caſe of Dawes v. Ferrers, #3 
reportod by Mr, Peere Williams, Vol. 2. pa. I. and 
llikewiſe in Precedents in Chancery, 589. He may alfo 
Vor. V. D | ſee 
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iſt, 


ſee all the Caſes on this Subject, collected together by 
Mr. Viner, in his 14th Vol. Title“ Heir,” Letter G. 
. Page 254 to 257; and in his 8th Vol. 31), 318. 
Title « Deviſe,” an Account of the Bill of Review of 
the Caſe of Brown v. Barſtbam; with the State and 
Certificate of the Caſe of Gwyn v. Hool, in 1743: 
Which laſt Cafe was argued (as I find by my own 
Notes) firſt, in E2ffer Term 1743, anda ſecond Time 
in the Michaelmas Term following, I have the State 
F th, at full Length: But it is too long to inſert 
ere.] N 


The Serjeant concluded with denying that Henry Palner, 
the Defendant, could take by Deſcent. | 

Mr. Serjeant Leigh, contra, for the Defendants, made | 
two Queſtions : One was Whether this Limitation is good | 


* ina Deed; The Other, © Whether it be good in a Will.“ 


This was an Eſtate Tail executed in EE Palmer, 


In Pibus v. Mitford (1 Ventr. 377+ 378.) Ld, Ch J. Hale 2 
held it to be an Eſtate Tail executed in Michael; becauſe a a 


Limitation “ to the Heirs Male of his Body” is, in Con- 
ſtruction of Law, a Limitation © to Higjell and the Heirs | 
Male of his Body.“ There is a great Difference, he faid, | 

when he who has the Uſe, limits it to A. for Life, the 
Remainder to the Heirs of the Body of B: Here, no Eſtate | 
can riſe to B; becauſe Nothing moved from him. But | 
where he who has the Eſtate, limits it to the Heirs Male of 
his own Body; ut res waleat, he ſhall have it for his Life. 


Therefore it is not neceſſary that Henry Palmer, the De- 


fendant, ſhould take by Purchaſe, under this Deed. 


Then under the Will, there can be no Doubt upon the 
Intent of the Teſtator: He never intended that the Daugh- | 
ter of his Eldeſt ſon ſuould take, whilſt any Male Heirs 
remained. | | 


Ile diſputed the Rule of Law or Maxim laid down and in- 


ſiſted upon by Mr. Serjeant Glynn; and relied upon the Caſe 
of Brown v. Barkham, in which Ld. Cowper had examined 
every Caſe upon this Head. This pretended Maxim © that | 
No Oue can take by Purchaſe, as Heir Male, unleſs he 
<c be the general Heir of the Family, as well as Heir Male,” | 


is neither agreeable ta Common Senſe, nor ſupportable by | 
| Argument. 


er (> (d „ bes hy © 


w mb (J 


Pry OF Dy Dy WW @@Q  ©& 'Y 


ed, mig 


Eaſter Term 10 Geo 3. B. R. 


Argument. Tis true, that the Words „“ Heirs Male,” 
alone would not have been ſuffictentz; but the Words 
% Heirs Male / the Body” are technical and complete, 
Where the Special Heir is properly and ſufficiently deſerib- 
ed, he ſhall take. 


And there is no Diſtinction between the Caſe of a Deed, 
and that ofa Will. A Man can't create an Eſtate by Will, 
which could not be created by Deed. And Lord Cowper”s 
Argument applies as much to a Need, as to a Will. 


He therefore concluded, that Henry Palmer, the De- 


fendant, took both under the Deed and under the Will. 


Mr. Serjeant Gl vww agreed to a reſulting Uſe in a Gran- 
tor ; ſo thata Grantor would have an Eftate for Life, which 


would unite within his Eftate Tail. But that Principle of 


Law does not apply, he ſaid, to the Caſe now before the 
Court; Becauſe, in the preſent Caſe there are /voGrantors, 
Archdale Palmer was not the only Grantor: And therefore 


the Uſe could not reſult to Him ALONE. 


He then defended his Maxim; urged its having been 


eſtabliſhed by long Time and Uſage : and faid, it had never 
been denied; thoſe Caſes which were holden not to be 
within it, having gone upon particular Circumſtances and 
Exceptions. | 


And he inſiſted that the Conſtruction upon Deeds ought 


to be quite „ric; though a greater Latitude had been al- 


lowed 9975 Wills, and that a clear Intention, if it appear- 
t prevail, upon a Will: Which clear Intention he 


denied to be apparent in the preſent Caſe. 


About a Week after this Argument, The Judges 
gave their Certificate in the Words following 


Having heard Counſel on both Sides, and conſideredthi, 


Cale, we are of Opinion, that the Defendant Henry Palmer, 
by the Indenture dated 15th May 1723, took by DescenT, 
as Heir Male of the Body of Archdale Palmer, the Grantor. 


In caſe a rd Perſon had been the Grantor, We ſhould 


have thought that Henry Palmer would have taken an Eſtate 


in Tail Male by Puzcuase, under the Deſcription of 
* Heir Male of the Body of Archdale Palmer.” 
f 5 D 2 wh And 
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Friday, 
18th May 
1770. 


And we are of Opinion, that an Eſtate in Tail Male 


| paſſe to the Defendant Henry Palmer, as Heir Male of the 
Bo 


dy of the ſaid Archdale Palmer, by his Will dated the 1oth 
Day of December 1729. | a 
| Ma NSFIELD. 5 
E. WIILEsõ. 


W. BLAcks TONE. 


19th May 1770. 


V. poſt Geodtitle, ex dimifl* Wefton, = 
v. Burtonſhaw and Wood, 1772. 12 G. 3. B. R. 


Quantock and Others, Aſſignees of George Eng- 
land, a Bankrupt, againſt Robert England. 


-T (HIS was a Special Caſe reſerved at the laſt Lent-Af- 
ſizes for the County of Somerſet, holden before Mr. 
Juſtice Bathurſt and Mr. Juſtice Willes. 


A Verdict was found for the Plaintiffs; Damages gol. 
Coſts 40s. Subject to the Opinion of this Court, on a Caſe 
very particularly ſtated, but not neceſſary to be here ſpeci- 
fied; becauſe the Queſtion lay within a very narrow Com. 
paſs, For, the Money recovered was clearly due from the 
Defendant to the Bankrupt. The only ObjeQion was to 
the Validity of the Commiſſien; becauſe the Debt of the pe- 
titioning Creditors were of abowe /ix Years Standing, before 
the Suing out of the Commiſſion; and there was no Evi- 
dence of any Acknowledgment or New Promiſe avithin the 
ſix Years. It was ſtated, © that the Bankrupt appeared, 
& and was examined by the Commiſſioners under the Com- 
« miſſion; And was by them declared a Bankrupt,” 


This Caſe was argued by Mr. Mansfield, for the Plain- 
tiffs; and Mr. [mpey (now Sir Elijah Impey,) for the De- 
fendants: And the only Queſtion was, Whether the pe- 
< titioning Creditors were not precluded from applying for 
« the Commillion of Bankruptcy, by reaſon of the fix Tears 
e which had incurred between the Original Caufe of their 
„Debt, and the Time of their applying for the Com- 
4 miſſion.“ | 


Mr. Mansfield argued, That theſe fix Years being elapſed 
was no Objection againſt the Application for a Commiſſion of 
Bankruptcy 
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Bankruptcy by the petitioning Creditors. The Statute re- 
lating to Bankrupts, 5 C. 2. c. 30. & 23. does not meddle 
with the Recency of the petitioning Creditor's Debt: It 
only requires the Truth of it, “ that it be really due And 


the Statute of Limitations (21 Fac. 1. c. 16. § 3.) relates 


only to the Time of bringing Adios: It does not limit 
the Time of applying for a Commiſſion of Bankruptcy, The 
Debt remains a ſubſiſting Debt: It is not extinguiſhed. The 
Statute of Limitations only affects the Remedy: It only li- 
mits the Time of bringing the Action. If the Debtor does 
not inſiſt upon the Statute of Limitations, he will be oblig- 
ed to pay it. And here, the Bankrupt himſelf makes no 
Objection to it: He has /xbmitted to the Commiſſion, and 
acquieſced under it, After which, it does not lie in the 
Mouth of a third Perſon, to make this Objection. How- 
ever, there is ns Time limited for taking out a Commiſſion 
of Bankruptcy; And when a Commiſſion has iſſued, Such 
old Debts may be proved under it, There was a Cate be- 
fore Ld. Ch. Juſtice Eyre, at Guildhall, in Hilary Term 13 
G. 1. Swayne et al' v. Wallinger, reported in 2 Str. 746. 
where a Sunne of Bankruptey iſſued in 1926; And 
the Debt of the Petitioning Creditor appeared to be a Pro- 
miſſory Note in 1714: The Chief Juſtice allowed it to be 
good; laying that © though fix Years were paſt, he could 
* not preſume it to be barred,” 


Mr. Impey, Contra, for the Defendants, argued That by 
the Con/try#iom of the Statute of Limitations and of the 
Bankrupt Acts, a Creditor who had ſuffered fix Years to 
elapſe was precluded from applying for a Commiſſion. He 
did not aſſert or even intimate that the Mords of theſe Sta- 
tutes extended them ſo far: But he ſaid that it was within 
the Intent and Spirit of the Statute of Limitations; which 
meant equally to bar all concurrent Juriſdictions, And it 
might here be taken Advantage of, He faid, in Evidence, 
upon the General Iſſue. He mentioned the anonvmous 
Caſe in 1 Salk. 278. pl. 1. but chiefly relied on Horſlæy's Cale 
in Chancery in the Year 1728, after Trinity Term; where 
the then Lord Chancellor ſuperſeded the Commiſſion, be- 
cauſe the Debt of the petitioning Creditor was of more than 
ſix Years Standing. He cited this Caſe from Mz/>ley*s Re- 
ports 87; (which Book Lord Mansfield told him he ſhould 
not have quoted:) But he allo produced a Copy of th2 Or- 
der, from the Regiſter's Book, 


Mr, 1 in Reply, not only denied that this could 
be given in Evidence, upon the General Iſſue pleaded; but 


alſo denied that the Matter itſelf is any legal Ground of 
Odjection. 
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As to the Caſe cited from a Book called Maſeley's Re- 
ports He owned, he had never ſeen ſuch a Book. 


Loxy MaxsrIEID— The Order, in that Caſe, is ge- 
nera/, ©* to ſuperſede the Commiſſion, upon the II bol Com- 
5 Plaint:”? No particular Ground is ſhewn. 


It is ſettled, ** that the Statute of Limitations does 0. 
© defiroy the Debt. It only takes away the Remedy. The 
Debtor may either take Advantage of the Statute of Limi- 
tations, if the Debt be older thanthe Time limited for bring- 
ing the Action; Or he may wave this Advantage: And, 
in Honeſiy, he ought not to defend himſelf by ſuch a Plea. 
And the ſlighteſt Word of Acknowledgement will take it 
out of the Statute, Here, the Debtor himſelf has not 
O bjected: He has ſubmitted to the Commiſſion, and been 
examined under it. Therefore the Objection does not now 
lie in the mouth of a Third Perſon. 


I don't think that Hor/ley*s Caſe is an Authority; in as 
much as no particular Ground appears, for the Superſeding 
of the Commiſſion. But the Caſe of Swayne and Wallinger 3 
is in point: For, though the Promiſſory Note, which was 
the Debt of the petitioning Creditor, was of above ſix 


Years ſtanding, yet Ld. Ch. J. Eyre allowed it to be good; 
ſaying, he could not preſume it to be barred.” . 


THE OTHER THREE JUDGES, Mr. Juſtice AsToN, Mr. 
Juſtice WiLLEs, and Mr, Juſtice BLAcks TONE concurred 
with the Chief Juſtice, That this Objection lay only in the 


Mouth of the Bankrupt himſelf; That he had waved it by 


appearing and ſubmitting to the Commiſſion, and being ex- 
amined under it; And that, as the Debt ſtill ſubſiſted, 
(though the Remedy Was taken away,) this was ſuch an 


Acknowledgement of it, as put it out of the Power of 2 


third Perſon to make the Objection. 
Tu Cour therefore unanimouſly ordered 


That the Pos r EA be delivered to the 6 


Martyn 
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Martyn v. Podger and Others. 


THIS Caſe ſtood in the Civil Paper of Tueſday 15th 

May 1570, for Argument; and was then argued by 
Serjeant Heath for the Plaintiff, and Mr. Mansfeld for the 
Defendant, upon the ſingle Queſtion © Whether it was 
« neceſſary for the Defendants, who-juſtified under a Feri 


| Wedneſday 


23 May 
1770. 


« facias, to produce and prove a Copy of the Judgement 


ce upon which the Writ was grounded.” 


The Caſe ſtated, for the Opinion of the Court, was in 
the following Words | | | 


John Martyn, Plaintiff, againſt John Podger, Sa- 
muel Sherland and Edward Manley, Defendants. 


Devonſhire, THIS was an Action of Treſpaſs 

J brought againſt the Defendants, for 
a taking and carrying away divers Goods and chat- 
tels of the Plaintiff praticularly mentioned in the Declara- 


tion, and for converting and diſpoſing thereof to their own 


Uſe; To Plaintiff's Damage 100/. To this Declaration, the 
Defendants pleaded © Not Guilty :? And upon the Trial 


of the Iſſue, the following Facts were proved. 


That the ſeveral Goods and Chattels mentioned in the 
Declaration had been the Goods and Chattels of Milliam 
Martyn the SON of the Plaintiff, 


That the ſaid William Martyn, on the 2oth of June 
1768, having made a BILL or SALE of all his Heuſbold Goods 
to the Plaintiff, his Father, amongſt which, were the Goods 
and Chattels mentioned in the Declaration, (which Bill of 


Sale was FRAUDULENT againſt Creditors,) was arreſted on the 


19th of July 1768, at the Suit of One Henry Bryant, for 
a Debt of 31“. 10s, and carried to Gaol, on the faid Arreſt, 


That the Defendants produced in Evidence, upon this 
Trial, a Writ of Hieri facias iſſued out of this Court on 
the 25th of July 1768, againſt the faid Milliam Martyn at 
the Suit of Hugh Pullin, directed to the Sheriff of Deworn- 
ſhire, Commanding Him to cauſe to be made, of the Goods 
and Chattels of the faid Milliam Martyn in his Bailiwick, 
as well a Debt of 320/, which the ſaid Hugh Pullin had a 
FS" Kr covered 


. 


7 


2632 


Eaſter Term 10 Geo. 3. —_—_ 


covered againſt the ſaid Williom Martyn, as alſo Sixty- 


three Shillings which had been adjudged to the ſaid Hugh 
Pullin for his Damages which he had ſuſtained as well by 


Occaſion of the detaining that Debt, as for his Coſts and 
Charges by Him about his Suit in that Behalf expended, 
whereof the ſaid William Martyn has been convicted; As 
by the Record and Proceedings thereof remaining in the 
Court of our Lord the King before the King Himſelf at 
Weſtminſter, manifeſtly appeared: And that the Sheriff 
ſhould have thoſe Montes before our ſaid Lord the King at 
Weſtminſter, on Monday next after the Morrow of all Souls, 
to render to the ſaid Hugh Pullin for the Debt and Damages 
aforeſaid, ; SED | 


That the ſaid Sheriff afterwards made his Warrant, di- 


rected to the Defendant Edward Manley, One of his Bai- 


liffs, to execute the ſaid Writ: And the ſaid Edward Man- 
ley, taking to his Aſſiſtance the other two Defendants, did 
by virtue of the ſaid Writ and Warrant, ſeize and take in 
Execution the Goods and Chattels mentioned in the ſaid 


Declaration, as and for the Goods and Chattels of the ſaid 


William Martyn, and which were then remaining in the ſaid 
William Martyn's. Houſe, | 


At the Trial of this Cauſe, xo Copy of the Fudgment up- 
on which the ſaid Writ was grounded, was given in £v1- 
dence: For WaN r whereef a Verdict upon the Trial was 
found for the Plaintiff, ' with 281. Damages; Subje# to the 
Opinion of the Court upon the following Queſtion— 


% Whether, in this Caſe, it were neceſſary for the 

% Defendants, being SHERIFFS OrFICERS, upon the 

Trial of this Cauſe te produce and prove a Copy of 

* the JUDGMENT upon Which the ſaid Writ of /7er; 
* factias iſſued.“ | 


The Serjeant cited the Caſe of Lake v. Billers et al.” in 
1 Lord Raym, 733, as in point for the Plaintiff, That was 
in Treſpaſs brought againſt the Sheriff, for Goods taken. 
Upon Not Guilty“ pleaded, the Sheriff gave in Evi- 
dence, ** that he levied them in Execution, by virtue of a 


£6 Fjert facias.,” The Plaintiff made Title to the Goods by 


a prior Execution, but fraudulent ; and by Bill of Sale made 
of them to him by the Officer, (vig. the Sheriff Predeceſſor 


to the Defendant.) And upon the Tnal before Holt Chief 


Juſtice, it was ruled by him, after Argument of the Coun- 
ſel of both Sides,“ that the Defendant, though Sheriff, 


£* ought to give in Evidence a Copy of the judgment. But 


it would have been otherwiſe, if the IJreſpaſs had been 
brought by the Perſon againſt whom the Fjeri facias iſſued, 


Lo RD 


4 
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Loxp MANSTIZID— That Caſe proves, © that, as the 
« Action is brought by a Stranger, the Judgment muſt be 
< proved:” And the general Apprehenſion is, © that it is 


| © neceſſary to produce a Copy of the Judgment,” And 


the Reſt of the Court concurred with his Lordſhip in this 
Opinion. | 


Bur Tye wol Court were likewiſe of Opinion, 
that this Recovery in this Action brought by the Father 
upon a fraudulent Bill of Sale, merely colourable, not a real 
fair Tranſaction, but leaving the Poſſeſſion in the Son, and 
fraudulent even at Common Law independent of the Statute 
of 13 Elis. c. 5. 2, was ſhameful, unreaſonable, and 
againſt Juſtice; and that the Verdict ought not to ſtand. 
It might have been left to the Jury, Whether the Plain- 
„tiff was in Poſſeſfion of the Goods, or not.“ It was a 
Matter fit to be left to a Jury. But it is a ſhameful Thing, 
to ſet up this fraudulent colourable Bill of Sale, as a real 
Conveyance of the Property. 


They thought, therefore, that the Defendants might 
be at Liberty to move for a New Trial, FA 


Mr. Mansfield accordingly moved for a New Trial; and 


obtained a Rule to ſhew Cauſe. 


Serjeant Heath now ſhewed Cauſe. 


Loxp MANSTIEID -The Bailiffs are only nominal: 
The Plaintiff in the original Action, Hugh Pullin, is to be 
conſidered as the Creditor of William Martyn, the Son of 
the preſent Plaintiff, | RD 


The Copy of the Judgment ought tohave been produced, 
But the Verdict ariſes from a Slip and Inadverten ce: It 


is againſt Law and Juſtice, The Plaintiff has no Merits, 
The Bill of Sale was fraudulent : The Son remained in Poſ- 


ſeiſion. The Recovery is manifeſtly contrary to Reaſon and 


Juſtice, 


Z Therefore His LoRDSHIH and the * CouxT were 
unanimous, that there ſhould be | 


A Nx Tx1al, on Payment of Coſts, 
Rex 


*Mr. Juſtice 
Aſton was 


now in 


hancery. 
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j Saturday | 
| 26th M +25 5 X | 
8 Rex verſus Inhabitants of Witney. 


[ Fn M* Serjeant Davy, Mr. Lucas, and Mr. Dandridęe, 
. | | thewed Caufe againſt quaſhing an Order of Seflions 
4 | made for quaſhing a Poor, Rate. 9 


* Mr. Chambre had obtained the Rule for ſhewing Cauſe 2 
1 why thts Order of Seſſions ſhould not be quaſhed. J 


The Order originally ſent up hither in Return to the Ce-»- 
_ Horari was afterwards altered by Conſent of the Counſel on 
both Sides; And a New one was, by the like Conſent, 
i fubſtituted inſtead of it. This was done under the follow- i 
1 ing Rule Rex v. Inhabitants of Witney in Oxford/ſbire— 
# « By Confent of Counſel on both Sides, it is ordered, 
1 That the Order agreed to by the Proſecutor and Defen- 
© dants in this 4 and now produced to this Court, be 
accepted, and annexed to the Writ of Certiorari iſſued in 
this Cauſe, in the Room and Stead of the Order returned 
ec with the ſaid Writ of Certiorari. On the Motion of Mr. 
« Solicitor General, for the Defendants: By Conſent of 
Mr. Serjeant Davy, for the Proſecutor.” This Rule 
1 was made on Wedneſacy next after the Morrow of the Puri- 
fication,” 10 G. 3. (which was laſt Term.) 


1 | 

| The Order originally ſent up was as follows 
| . | 

| Oxfordſbire—T rinity Seflions, 89, G. 3. 


Upon the Appeal made to this Court, by Henry Dorn:, 

| and others, againſt a Poor's Rate made the 22d Day of 
4 May 1768, for the Relief of the Poor of the Parith of if 
|  Hitney in this County, it is Ordered by the Court That) 
; the ſaid Appeal be and is hereby quaſhed; Subjec to the 
Opinion of the Court of King's Bench, upon a Caſe to be 
ſtated by Counſel. : 


The Caſe, as it ſtood az fff, was this 


EE ER ISO r —ñ— 
. —— bt FREED * 8 
— — — — — 

. 


——— I —ẽ—ẽb OR 


That there are in the Town of Witney, and long have 
been many Manufadurers employed in the making of Blan- 

| kets, and other Traders, who employ under them a great 
| Number of Servants and Apprentices. That the ſaid Ma- 
l | nufacturers and Traders have been conſtantly aſſeſſed to the 
4 | Land tax for their reſpective Stocks in Trade; but have 
1 never been charged with the Payment of any Rate for = 
| | Relic 


he 
— 


— - R 
. 


1 Eaſter Term 10 Geo. 3. B. R. 


2635 


— — 


Relief of the Poor, on Account of ſuch Stoch. That Lands 
and Houſes within the ſaid Town have been and are con- 
ſtantly aſſeſſed to the Relief of the Poor, as wwell as to the 
Land tax. And that the Overſeers and Churchwardens of 
the Borough of Witney have generally been Traders: but 
that there have been Inſtances of the contrary. | Ty 


The Queſtions ſubmitted to the Opinion of the Cour? 
of King's Bench are, 


if, Whether the Sr ock employed in Trade by a Manu- 


adurer, or any other STOCK IN TRADE of a Manufacturer, 
ſhall be rated to the Poox-tax, © 


2d. WhethertheSTock in TR ADE of any OT nes Trader 
mall be rated to the PooR-tax. 


The New Order and State of the Caſe, ſubſtituted (by 
Conſent) inſtead of it, —was as follows 


Upon the Appeal of Henry Dorne and Others, againſt a 
Rate made 22d May 1768, for the Relief of the PooR of 
the Pariſh of MWitney in the County of Oxford, The Cauſe 
of Appeal was, for that there were within the ſaid Pariſh many 
Manufacturers of Blankets and other Traders who employ 
under them many Servants and Apprentices: And ſuch Ma- 
vil facturers and Traders were not afſeſſed in the ſaid Rate, for 
their STOCKS IN TRADE. And for that Reaſon only, the laid 
Rate was quaſhed; —The Court of Seſſions conceiving it- 
| ſelf bound to quaſh the Rate on Account of the Omiffion of 

tuch Stock in Trade in the ſaid Rate: Subject however to 
the Opinion of the Court of King's Bench on the following 


Facts. 


Ir a?PEARED and was ADMITTED that there have long 
been many ſuch Manufacturers and Traders within the ſaid 
Pariſh, who have been conflantly aſſeſſed to the Land-tax, 
for their reſpective Stack in Trade; but Nene of H hom have 
ever been charged with the Payment of any Rate for 'the 
Relief of the Poor, on Account of ſuch STocks, That as 
well the ſaid MannfaQurers and Traders, as all other Oc- 
cupiers of Lands and Houſes within the ſaid Pariſh, have 
been and are conſtantly affeſſed, in this and all former 
Rates for the Relief of the Poor, as well as to the Lang-tax, 
for the Lands and Houſes in their reſpective Occupations: 
And that the Churchevardens and Overſeers of the ſaid Pa- 
riſh have been generally, though not always Traders, 


The 
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The Counſel who argued in Support of the Order of Seſ- 

ſions cited and relied upon a Caſe reported in 2 Ld. Roym, 
1280. The Queen againſt the Inhabitants of Barkin, H. 
5 Ann. 1706; where it was Ruled “ that a Farmer no: erit 
t onerabilis & taxabilis ad ratas pauperum pro peculiis, an- 
ce glicè Stock; et quòd Artifex, anglice a Tradeſman, eft 
* enerabilis et taxabilis pro peculiis, anglice Stock, in Arte, 
« Anglice Trade,” This Reſolution, they ſaid, is ex- 
preſsly in Point“ That a Tradeſman is chargeable to the 
* Poors Rate, for his Stock in Trade.” 


But Tur Cour were not ſatisfied of the Authority 
of this Cale cited from Lord Raymond. Lord Mansfield ex- 
preſsly called it a“ ſtrange Note.“ They obſerved, that the 
Opinion of the three Judges, Pavel, Powys, and Geuld, 
was only ſaid to be © That a Farmer, for his Stock, was nat 
taxable z”* contrary to the Opinion of Holt Chief Juſtice, 
But it does not appear that a Queſtion was directly put to 
them, Whether a Tradeſman was taxable to the Poor, 
for his Stock in Trade.” It was alſo mentioned, that 2 Sa/k. 
452. which is referred to (in the Margin of Lord Raymond) 
as the fame Caſe, takes no Notice at all, of this Point. 
But that was another Branch of the Caſe; and of a prece- 
ding Term, namely Paſch. 5. Ann. The Court, however, 
gave no explicit Opinion upon the Merits of the preſent 
Caſe; though they ſeemed very far from allowing that a 
Tradeſman is rateable to the Poor, for his Stock in Trade. 


Whatever may be the future Determination of that Point, 
whenever it ſhall come regularly before the Court, They 
held it improper and inconvenient for them to enter into the 
Diſcuſſion of it upon the Seſſions Order as it now ſtands. It 
would make great Confuſion, if the Court were to give ge- 
neral Opinions, upon vague States of Caſes: They are to 


judge upon the Caſe before them; and their Judgment 


ought to go no further than the Caſe ſtated to them goes. 
Whereas they are here aſking a general Opinion, without 
any particular Cale ftated. They aſk—** Is Stock in Trade 
© rateable to the Poor- tax? They aſk us this general 

ueſtion; without ſtating ** What is Stock in Trade” 
or, What it is that the Rate has taxed ;z”* or, Whether 
„ theſe People have any Stock in Trade; © or what that 
Stock in Trade is;“ nor any particular Deſcription of 
ce what Trade is meant.“ The State of the Caſe is quite 
imperfect and vague. | | 


This Order of Seſſions is clearly wrong, upon the Face of 


it; and ought to be quaſhed, as an improper One. They ee 
| al 
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laid it down as a Principle,“ that Stock in Trade ought to 
cc be rated to the Poor.“ But if that Point had been clear, 
Yet upon quaſhing the whole Old Rate, a new one ought 
to have been made; and ſuch particular Perſons put upon 
it, as appeared to have ſuch Stock in Trade, according to 
the reſpecti ve Stock in Trade which they had, and for ſuch 
their Stock in Trade, (particularizing how much it was.) 
Such Perſons as had been injured by being overcharged, 
ſhould have been relieved; And thoſe who were improper- 
ly omitted ſhould have been put on, and properly charged: 
And then, if any Perſon had found himſelf aggrieved, or 
had any Objection to any Perſon being put on or left ous, 
or to the Sum charged, he might have appealed, [See 17 
G. 2. c. 38. F$4.] Whereas, here, they have not exerciſed 
their judicial Capacity in the manner they ought to have 


done. | 


Pex Cur” unanimouſly, Ordered that the Order of 
Seſſions made for quaſhing the Rate, upon an appeal 
made by Henry Dorne and Others, againſt a Poors 
Ratè made for the Relief of the Poor of the Pariſh of 
Witney in the County of Oxford, be quaſhed for the In- 
ſufficiency thereof. | 


See this Point about Stock in Trade being reteable to 
the Poor, diſcuſſed in the Caſe of Rex v. Guardians of 
the Poor of the City of Canterbury, in my 4th Volume, 
pa. 2291, And See the two Notes at the End of that 
Caſe, pa. 2294, and 2295; particularly the latter, re- 
ferring to the Caſe of Ringwood on 28th June 1775. 


| The End of Eaſter Term 1170, 10.9 G. 3. 
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Trinity Term 
10 Goo. 3. B. R. 1570. 


| On Friday 22d June 1770, William Henry Albburft | 
= - of the/nnerTempleEſq; kiſſed Hands upon being 
'y appointed a Judge of this Court; On Monday | 
| following, the 25th, he took his Leave of that | 
77 and went out Serjeant; and the nextday, 

Tueſday the 26th, he took his Seat upont the Bench. 


The Vacancy was occaſioned by the Death of Mr. 
Juſtice Yates, then One of the Judges of the 
Common Pleas, who died on the 7th of the ſame 
Monthof June 1770: Upon whoſe Death, Mr. | 
Juſtice Blackſtone removed from this Bench into | 
the Common Pleas; Which hewas always under- | 

ſtood to have had in View, whenever Oppor- 
tunity ſhould offer, 


Tueſday Roe, on the ſeveral Demiſes of Thomas Urry and 


26th June Elizabeth Haldane, v. Harvey. 
1770. 

: HIS Caſe, (mentioned before, in Page 2484,) now 

came on upon a Special Verdict; and was argued | 

by Mr. Mansfield, for Mrs. Haldane, the Widow and Devi- 

ſee; and by Mr. Popham for the Deſendant, the Heirat Law. 


The Land: in Queſtion was the only real Eſtate the Teſta- 


tor had. He deviſed, All the Reſt and Reſidue of his Lane n 
% hat- 
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« whatſoever and whereſoever, to his dear and loving Wife 
« Elizabeth, her Heirs Executors and Adminiſtrators.“ 


Mr. Pop bam endeavoured to ſhew that the Term Ef 
| © rate” does not neceſſarily mean real Eſtate. 


But LoD MansF1ELD anſwered him, that the Word 
« Eftate” carries every thing; unleſs tied down by particu- 
lar Expreſſions, | | 


Mr. Juſtice WIL LES and Mr. Juſtice As H Huxs r 


ff I concurred, | 
's | 
ay 2 (Mr. Juſtice As rox was ſitting in Chancery.) | i 
t i | i 
, = ' Judgment for the PLa1NTIFF. 4 
f | | | i 
h. A 
Burrough, Widow, verſus Skinner. 4 
U HE Defendant was an Au&ioneer; and, in that Cha- 1 
racter, had ſold to the Plaintiff an Intereſt in Land, bl 
for which the Plaintiff had paid him a Depoſit of 501. but, 4 
upon an Objection to the Title, and the Want cf Diſclo- 4 
ſure of certain Circumſtances which ought to have been di- | bl 
cloſed at the Time of the Bidding, the Plaintiff (the Pur- 1 
chaſer) declined going on with the Contract: And, in the 1 
Opinion of the Court, She had ſufficient Reaſon for ſo i 


doing. She therefore required the Auctioneer to pay Her 
back his Depoſit of 50/. The Auctioneer refufed. Where- 
upon the Bidder brought this Action againſt him, to reco- = 1 
ver it. The Auctioneer paid 81. into Court. The Cauſa 1 
was tried: And the Plaintiff obtained a Verdict. The 

Auctioneer moved for a New Trial; and had a Rule to A 
ſhew Cauſe. | 1 


But upon ſhewing Cauſe, 


Taz Court were clear, that the Action lay againſt 
the Auctioneer. The Money does not appear th have been bl 
paid over by him to his Principal. But it it had been fo, 4 
yet the Objection appears to have been made before it 1 
either was or ought to have been ſo paid over. He was 
a Stake-holder, a mere Depoſitary of the Fol. and ought - 


Rot to have parted with it, till ſuch Time as the Sale ſhould 
| be 
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— 


be finiſhed and completed, and it ſhould appear in the 
Event to whom it properly belonged. . 


They alſo thought that the Auctioneer had acknowledged 
himſelf to be liable to the Action, by paying Money into 
Court. | | 


They therefore * unanimouſly diſcharged the Rule for 
ſhewing Cauſe why there ſhould not be a New Trial. 


Mr. Juſtice As rox was not preſent; being engag- 
ed in the Court of Chancery, as one of the Lords Com- 
miſſioners. 


Rex verſus Thomas Dunn. 


"Im Defendant was brought up, on Saturday laſt, the 
3oth of June, from Maid/tone Gaol, by a Habeas Cor- 
pus: To which the following Commitment was returned, 


KENT— O all and every the Conſtables and other 


to wit— Officers of the Peace for the ſaid County, 
whom theſe may concern; and to the Keeper of his Majeſ- 
ty's Gaol at Maidſtone in the ſaid County 


Theſe are, in his Majeſty's Name, to command you and 
any of you the ſaid Officers, forthwith, ſafely to convey 
and deliver into the Cuſtody of the ſaid Keeper, the Body 
of Thomas Dunn, being charged before Me, One of his 
Majeſty*s Juſtices of the Peace in and for the ſaid County, 
by the Oath of John Thomas, One of the Officers of his 
Majeſty's Cuſtoms, for forcibly reſiſting, hindering, affront- 
ing, abuſing, beating and wounding him in the Execution of 
his Office, on the 11th Inſtant, in the Pariſh of St, Paul 
Deptford in the ſaid County, to the Hazard of his Life: 
the ſaid Thomas Dunn, being then, with others, armed with 
offenſive Weapons, to wit, Clubs; whereby ſome prohibited 
and uncuſtomed Goods were forcibly carried and conveyed 
away by the ſaid Thomas Dunn and Others, after they had 
been ſeized by the ſaid John Thomas, And you the ſaid 
Keeper are hereby required to receive the ſaid Thomas Dunn 
into your ſaid Priſon, and him fafely there to keep UNTIL 
THE NEXT QUARTER SESSIONS. And for your fo doing, 
This ſhall be to You and Every of You a ſufficient Warrant. 


| Given under my Hand and Seal, this 26th Day of May 1770. 


This 


= 
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This Commitment was founded upon 13, 14 C. 2. c. 11. 
96. which enacts © that where any Officer or Officers ſhall 
© be by any Perſon or Perſons armed with Clubs or any 
cc manner of Weapon, REO hindered affronted abuſed 
« beaten or wounded as aforeſaid, either on board any Ship 
ce or Veſſel, or upon the Land or Water, in the due Exe- 


* cution of their Office, All and Every Perſon or Perſons - 
e ſo reſiſting affronting abuſing beating or wounding the 


er ſaid Officer or Officers or their Deputies, or ſuch as ſhall 


t act in their Aid or Aſſiſtance, ſhall, by the next Juſtice 
c of Peace or other Magiſtrate, be committed to Priſon, 
& THERE TO REMAIN TILL NEXT QUARTER SESSIONS. 
And the Juſtices of Peace of the ſaid Quarter-Seſſions 
* ſhall and are hereby impowered to puniſh the Offender by. 


| Fine, not exceeding 100. And the Offender is to remain 
*in Priſon till he be diſcharged by Order of the Exchequer 


&* both of the Fine and of the Impriſonment, or diſcover. 


er the Perſon that ſet him to Work; to the End he may be 
legally proceeded againſt,” es 


The only Queſtion was, © Whether. the Deſendant 


& was bailable, or not. 


It was thought, at firſt, that this Matter had never come 
in queſtion before; But a Caſe was afterwards mentioned, 
which I find amongſt my Notes: And it is as follows, 


The Name of it was Rex v. Walter: The Time, Hilary 
1741, 15 E. 2. It was a Commitment upon this fame Act 
of Parliament; a Habeas Corpus brought; and Exceptions 
taken by the then Mr. Deni/on; the Defendant afterwards 
charged with a new and better Commitment, which was 
nevertheleſs objected to: But Mr, Deniſon inſiſted, that 
even admitting it to be a rom One, yet the Defendant 
ought to be admitted to Bail till the next Quarter-Seſſions. 
It was adjourned; and the Man brought up again; Sir 
Dudley Rider, then Attorney General, argued, that the 
Defendant could rot be bailed; So alſo did Sir John 
Strange, then Solicitor General, The Judges diſcuſſed 
the Pointz but in the End, were deſirous to conſider it 
more fully, and to have it further ſpoken to. However, 
as good Bail was offered, the Attorfey and Solicitor Ge- 
neral conſented to take Bail. But the Court took particu- 
lar Notice “ that it was done by Conſent,” and expreſsly 
declared it to be © auirhout Prejudice to the Queſtion. 
(So that it does, in Effect, ſtand as a Matter that never 
has before come in queſtion; at leaſt, as far as this cited 
Caſe is concerned.) | 
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Tur Covxr did not now declare any Opinion: 
but only ordered the Defendant to be brought up 


again on Monday. 
And being now brought up accordingly, 


2 e TRE Coux r* were unanimouſly of Opinion to remand 
abſent in him. They obſerved, that this was «ot an Application to 
Chancery, their Diſcretion; but a Demand to be bailed, as of Right. 
And they were clear, that a Perſon committed under 13, 

14 C. 2. c. 11. § 6. till the next Quarter-Seffions, 3 

not claim to be bailed, as a Right: For that the Letter and 

Meaning of this Act of Parliament were, Both of them 

plain and manifeſt, that the Offender ſhould remain in 
«Priſon, in actual Cuſtody, till the next Quarter-Seſſions.“ 

* It was not neceſſary to uſe the technical Terms, without 
« Bail or Mainprize:”* The Import of the Words uſed in 


the Act is ſufficiently plain. 


N. B. This Offence has increaſed ſo much, that the 
egiſlature have been fince obliged to follow it with ſeverer 


Puniſhment: dee G. 2. Co 35» 8 10. 


The End of Trinity Term 1770, 10 Geo. 3. 


Michaelmas 
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Michaelmas Term 
11 Geo. 3. B. R. 1440. 
Bigby, Widow, againſt Matthew Kennedy and 3 


Patrick Kennedy. 


The following Caſe of Bigby againſt the two Kennedyes is 
of ſo peculiar a Nature, and upon a Subject whieh occurs 

ſo very ſeldom, that I have been intentionally very minute 
and circumſtantial in deſcribing the Method and Form of 
22 in it; As I conceive that it may not only be 
an Amuſement to the Curiofiy of ſome Readers, but may 
alſo be uſeful as a precedent, and ſave the Trouble of ſearch- 
ing into Rule-Books and Records, whenever a future 
Appeal ſhall happen to be brought; Eſpecially, as this 
was an Appeal againſt two different Perſons, who were 
brought into Court at different Times and from different 
Cuſtadies. 5 


I hope this may ſerve as an Apology for the Length of this 
Caſe, In the Progreſs of this Volume, I propoſe to 
avoid Tediouſneſs in reporting the particular Caſes ; as 
well as totally to omit ſuch as may ſeem not worth re- 


porting. 


'F* HIS was an Appeal of Death, brought by the Wi- 
dow of the Perſon killed. 


As it is only a Vindictive Action, the Proceedings are on 
the Civil Side of the Court, and not on the Criminal; tho? 
the Defendants are purſued not only criminally, but even 
capitally. > Ks 


Appeals are alſo local Actions; and may be cammenced 
either by Writ, (an Original out of Chancery, returnable 
in this Court;) or by Bill, if the Defendant be in actual 
Cuſtody, or Bail filed, Smith v. Bowen, P. 8 Ann. 11 


Mod. 216, 217. (The Record is penes Mr. Benton: It 


„was returned by Certizrari, on the Civil Side.) Reeves v. 
| E 2 Trin- 
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Trindle, P. 3 G. 1. B. R. Comyns, 257. Caſtel v. Bom- 
bridge and Corbett. M. & FI. 3 G. 2. B. R. Pyle vv. 
Grant, M. 1729, 3 G. 2. B. R. Parry y. Nichols, M. 
1730, 3 C. 2. B. R. The Appeal againſt Lille for the 
murder of Armſtrong was by Bill, at the Aſſizes. The 
whole Proceeding was entered upon the Record of the In- 
dictment, together with the Conviction of Manſlaughter, 
and returned into this Court upon a Certiorari*k: And the 
Appeal was alfo returned; but upon. the Record of that, 
no Mention was made of any proceeding, Lifle was alſo 


brought up to the Bar, by Habeas Corpus. He was bailed 


generally, on the. Crown-Side, “ to appear de Die in Diem.“ 
Sir Samuel Aftrey, Clerk of the Crown, officiated in the 
Matter of his praying his Clergy, The Appellant after- 


wards appearing, the Appeal was arraigned in French, by 


the Appellant's Counſel. And the Clerk of the Crown go- 
ing to arraign him likewiſe, it was objected that the Ap- 
5 peal was diſcontinued,” This Objection being over-rul- 
ed, it was then queſtioned “ on which Side the Appeal 
c ſhould be arraigned.” Et per Curiam, A Civil Cauſe is 
always on the Plea Side, unleſs it come in by Attachment, 
And Mr. Afton ſaid, Appeal, whether by Writ or Bill, 
& was always arraigned in Engliſh, on the Plea Side; un- 


© [eſs it came in by Certicrari: For, then it was on the 
8 


& Cyown-Stde.” Accordingly it wes ruled in that Caſe: 
but not to make a precedent, 1 Salk. 60, 61, 62. The fame 
Caſe is reported in Skinner 671. 'Carthew 394. 12 Med. 
109 & 157. Comberbach 410, 411. and Keyling 89 to 108, 
very much at large: But nothing appears in thoſe Reports 
relating to the Form of the Proceeding; only that Comber- 
bach mentions that Sir Samuel Aftrey demanded of the Pri- 
ſoner What &c:** Whereupon he prayed the Benefit of 
his Clergy. And this ſeems to have been properly within 
Sir Samuel Aftrey*s Province; though none of the Civil Part 
of the Buſineſs might beſo. The Form of the Bill itſelf 
1s quite a Civil Proceeding. And the Entry of Armſtrong 
v. Li/leis on the Plea-Side, upon a Roll of Michaelmas 
Term 8? W. z. No. 561. It may be ſeen at full Length 
in Tremain's Pleas o* the Crown, pa. 20 to 27. Where lee 
alſo the Entries of Goreing v. Deering, MH. 1 F. 2. pa. 15 


to 20, and Orbell, Vid. v. Ward, H. 3, 4. J. 2. pa. 27 to 


29. and Nillegreau v. Vincent, Trin. 4 J. 2. pa. 29 to 32. 
all of them, Appeals of Murder. The three Caſes of Caſtel 
v. Bambridge and Corbet, and Pyle v. Grant, and Parry v. 
Nichols, happened almoſt within the ſame Year, and were 
all of them prior to the Act of Parliament of 4 G. 2. c. 26. 
«© that all Proceedings in Courts of Juſtice ſhould be in the 
« Engliſh Language, I was preſent at them all; and, 
for Curioſity, will mention the Form of arraigning the Ap- 
peal. In the firſt of them, Mr. Filmer, Counſel for the 


Appellant, arraigned it in Law-French; and then Mr., 


Clarke, 
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—— 


Clarke, the Secondary on the Civil Side, read it in Engliſh, 
In the Second, the Appellant's Counſel firſt read it in Law- 
French; and Mr. Clarke, the Secondary on the Civil Side, 
read it in Latin. In the Third Cafe, Lord Raymond, then 
Chief Juſtice, ſaid that the right Way was for the Maſter 
on the Civil Side to read the Appeal in Latin; and after- 
wards in Engliſh, if the Appellee deſires it. 


As this Sort of Action is ſo ſingular and fo uncommon, 
and has not occured for almoſt half a Century, I was will- 
ing to preſerve the Memory of what I have above-menti- 
| oned: and will now proceed with the preſent Caſe, 


It firſt came before the Court upon Monday the 21ſt of 


May 1770. 


Mr. Walker, on Behalf of the Proſecutrix, moved for a 
Writ of Certiorari to be directed to the Juſtices of our Lord 
the King aſſigned to deliver the Gaol of Newgate in and 
for the County of Middleſex of the Priſoners therein being, 


at Juſtice-Hall in the Old Bailey in the Suburbs of the City 


of London, to remove into this Court all and ſingular Ap- 
peals of whatever Felonies and Murders whereof Matthew 
Kennedy and Patrick Kennedy are appealed before them 


LoRD MansFitLD—Take your Certiorari. But We 


give no particular Directions about it: You; muſt. conduct 


Yourſelves as You ſhall be adviſed.* 


* The: Occaſion of his Lordſhip's adding theſe 
Words was a Doubt that had ariſen on Saturday laſt, 
© Whether there was not a Difference between a Cer- 
ticrari to remove a Bill of Appeal into this Court, and 
a Writ of Appeal returnable in it; as to the Side of 
the Court on which the Rule ſhould be taken.“ Lord 
Mansfield was no in Court: But he now declared 
his Opinion that the Parties were, at their Peril, to 
make their Application properly; and that neither the 
Court nor the Officers of it ſhould interferę in directing 


them. 
On Friday 25th May 1770, 


The Defendant Matthew Kennedy was brought into Court 
by Habeas Corpus directed to the Sheriff of Kent, and alto 
to the Keeper of Maidſtone Gaol, 
| | It 
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It was an Original Writ out of Chancery, bearing Tefte on 
the zoth of April 10? G. 3: reciting ** 8 as Ann 
& Bigby, Widow, who was the Wife of John Bigby late of 
«© the Pariſh of St. Margaret We an wa in the County of 
« Middlte/ex Labourer, hath given Us Security that the 
«© Suit ſhall be proſecuted, by Robert Bigby late of the Pa- 
66 riſh of St. Margaret We/tminfler in the County of Mid- 
* dleſex Plaifterer, and Jeſeph Browning late of the fame 
& Place Bricklayer, Therefore We Command You that 
You attach Matthew Kennedy late of the Pariſh of S. Mar- 
garet Weſtminſter in the County of Middleſex Labourer and 
Patrick Kennedy late of the ſame Place Labourer, by their 
Bodies, according to the Law and Cuſtom of England, So 
that We may have them before Us on the Morrow of the 
Aſcenſion of the Lord, wherever Weſhall then be in Eng- 
land, to anſwer the aforeſaid Ann of the Death of the afore- 
faid John heretofore her Huſband, whereof She appealeth 
them: And have you then there this Writ. 


| This Writ was returned, as to Matthew Kennedy, by 


John Toke Eſq; Sheriff, and Philip Detillin Keeper; and 
his Perſon brought into Court, as above. 


The Writ and Return were ordered to be filed. 


Mr. Serjeant Glynn moved that he might be committed to 
the Marſhal. And He was ſo. | | 

Mr. Serjeant Glynn then moved, that the Appellant, be- 
ing in Court, might count againſt this Defendant Matthew 
Kennedy, Ts | | | 


; She thereupon delivered in the Appeal to Mr. Benton, 


Secondary on the Civil Side; who read it. 
It was as follows. 


Eas TER TEAM in the tenth Year of the Reign of King 
George the Third. | 


 Middleſex— ND now, this Day, to wit On Friday 

| to wit the Morrow of the Aſcenſion of our 
Lord in this ſame Ferm, before our Lord the King at Hei-. 
minſter, comes Matthew Kennedy in the Cuſtody of the She- 
riff of Kent, in Court here brought by virtue of the 
Writ of our Lord the King of Habeas Corpus to him the ſaid 
Sheriff of Kent and to the Keeper of his Majeſty's Gaol at 
Maidſtone in the County of Kent directed; and Fatricl Kon- 
nedy in the Cuſtody of the Sheriff of Middleſex, in 
Court here brought by virtue of the Writ of our Lord 598 
| | 1 ing 
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King of Habeas Corpus to Him the faid Sheriff of Middleſex 
and to the Keeper of his Majeſty's Gaol of Newgate in the 
City of London directed; and are inſtantly committed to 
the Cuſtody of the Marſhal of the Marſbalſea of our ſaid 
Lord the King before the King Himſelf, there to remain 
until Sc. And the aforeſaid Aun Bigby Widow, who was 
the Wife of the aforeſaid John Bigby, likewiſe comes here 
now into Court in her own proper Perſon, and by Bill in- 
ſtantly appealeth the ſaid Matthew Kennedy and Patrick 
Kennedy, being in the Cuſtody of the Marſhal of the Mar- 
/balſea of our Lord the now King before the King Himſelf 
of the Death of the ſaid Fohbn Bigby formerly her Huſband. 
And there are Pledges of proſecuting her ſaid Bill, that is 
to ſay, Robert Bigby of the Pariſh of St. Margaret Weſtmin- 
fer in the ſaid County of Middleſex Plaiſterer, and Joſeph 
Browneng of the Pariſh and County aforeſaid Bricklayer : 
Which ſaid Bill follows in theſe Words, that is to ſay, Mid- 
dleſex to wit, Ann Bigby Widow, who was the Wife of 
Fohn Bigby late of che Pariſh of St. Margaret Weſtminſter in 
the County of Middleſex Labourer, in her own proper 
perſon, inſtantly appealeth Marthew Kennedy late of 
the Pariſh of St. Margaret Weſtminſter in, the County 
of Middleſex Labourer, and Patrick Kennedy late 
of the ſame Place Labourer, being in the Cuſtody of 
the Marſhal of the Marſbelſea of our Lord the now King 
before the King Himſeſf, of the Death of the ſaid Fehr 


Bighy who was her Huſband; For that the ſaid Matthew 


Kennedy and Patrick Kennedy, not having the Fear of God 
before their Eyes, but being moved and ſeduced by the 
Inſtigation of the Devil, on the 24th Day of December 1n 
the tenth Year of the Reign of our fai& Sovereign Lord 
George the Third King of Great Britain and fo forth and 
in the Year of our Lord 1769, about the ninth Hour in the 
Evening of the ſame Day, at the Pariſh of St. Margaret 
Meſtminſter aforeſaid in the County of Middleſex, with Force 
and Arms Sc, in and upon the ſaid 7% Bigby in the Peace 
of God and of our ſaid Lord the King then and there 
being, feloniouſly wilfully and of their Malice aforethought 
did make an Aſſault; and the faid Matthew Kennedy, with 
a certain Iron Poker of the Value of Six-pence, which he 
the ſaid Matthew Kennedy, in his right Hand then and there 
had and held, Him the ſaid John Bigby in and upon the 
hinder part of the Head of Him the faid John Bighy then 
and there feloniouſly wilfully and of his Malice aforethought 
did ſtrike z Giving to the ſaid John Bigby with the ſaid Iron 
Poker, by the Stroke aforeſaid in manner aforeſaid, in and 
upon the faid Hinder Part of the Head of Him the ſaid 2 
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- Bigby, One Mortal Wound, of the Length of two Inches 
and of the Depth of half an Inch; of which Mortal Wound 
the ſaid John Bigby, on the ſaid 24th Day of December in 
the Year aforeſaid at the Pariſh aforeſaid in the County 
aforeſaid did languiſh and languiſhing did live, and after- 
wards on the faid 24th Day of December in the Year afore- 
ſaid, He the ſaid John Bigby at the Pariſh aforeſaid in the 
County aforeſaid of the ſaid Mortal Wound died; And that 
the ſaid Patrick Kennedy feloniouſly wilfully and of his Ma- 
| lice aforethought was preſent aiding, helping, abetting, 
comforting, aſſiſting and maintaining the ſaid Marthew 
Kennedy the Felony and Murder aforeſaid in Manner and 
Form aforeſaid to do and commit. And ſo the ſaid Mar- 
thew Kennedy and Patrick Kennedy felonioufly wiltully and 
of their Malice aforethought did kill and murder Him the 
: ſaid John Bigby, againſt the Peace of our ſaid Lord the 
- King his Crown and Dignity Sc. And if the ſaid Mat- 
thew Kennedy and Patrick Kennedy will deny the Felony 
and Murder aforeſaid as aforeſaid charged upon them, Then 
the ſaid Ann Bighy, who was the Wife of the ſaid Fobr 
Bigby, is ready to prove the ſaid Felony and Murder againſt 
them the ſaid Matthew Kennedy and Patrick Kennedy, ac- 
cording as the Court here ſhall conſider thereof; and hath 
found Pledges to proſecute her Appeal. | 


Witneſs t:29 Ann Bigby 
40 | her 
| * 
Thomas Stamford Mark 


Mr. Mallace for the Defendant, prayed Oyer of the Ori; 
ginal Writ, the Return, and the Declaration. 


Nothing further was now done. 


LokD MANSFIELD aſked, if they had any Objection 
to his being taken a wax. r 


And it being anſwered—© None” 
He was taken away, by a Tipſtaff. 
Aſterwards, on the ſame Day, 


+ | Patrick Kennedy, the other Appellee, was brought inte 
Court by the Keeper of Neaugate, by virtue of a Habeas 
Corpus to Him directed, and alſo to the Sheriff of Middleſex. 


Tux 
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Tur SUBSTANCE of the Return made by the Sheriff of 
Middleſex and the Keeper of Newgate, to the Habeas Corpus 
directed to them, commanding them to bring up the Body 


of PaTRICK Kennedy, conſiſting of the following Cauſes of 


Detentionz vis. A Commitment of Him (together with 


one Matthew Kennedy and Michael M*Mahon) on Suſpicion 


of this Murder; 2dly. A Detainer by Warrant of two Juſ— 


tices, upon Oath; zdly. A like Detainer, by the Coroner's 


Warrant; 4thly. an Order made at the Delivery of the 


Gaol of Newgate at the Old Bailey, on 119th Fanuary 1770, 
Ordering the ſaid Matthew Kennedy, Patrick Kennedy, 


Michael M*Mahon and John Evans, ſtanding indicted for 


the Wilful Murder of the ſaid Jobn Bigby, and alſo ſtand- 
ing charged for the like Murder on the Coroner*s Inquiſi- 
tion, to remain till next Seſſions; 5thly, an Order made at 
the ſaid Gaol-Delivery of Newgate at the Old Bailey, on 2 iſt 
February 1770, © Patrick Kennedy, attainted of the Murder 
“ of Jobn Bigby, and ordered to be hanged by the Neck 
* until he be dead, on Monday next, and afterwards to be 
* DifſeQed and Anatomized according to the Form of the 
« Statute in that Caſe made and provided: But Mr. Juſ- 
„ tice YaTEs, who tried tim, for reaſonable Cauſe doth 
« reſpite his Execution for the Space of One Week, ac- 
« cording to the Form of the Statute in that Caſe made and 
provided.“ Gthly. a Detainer by virtue of a Reſpite of 
Execution, under the Hand and Seal of Ld. Weymouth, one 
of his Majeſty's principal Secretaries of State, dated 24th 
February 1170, ſignifying his Majeſty's Pleaſure that the 
Execution of the Sentence of Death paſſed upon the ſaid 
Patrick Kennedy be reſpited for One Week from the Time 
appointed for his Execution. 7thly. a Detainer by virtue 
of another Reſpite of Execution under Lord Weymouth”s 
Hand and Seal, dated iſt March 1770, ſignifying the 
King's Pleaſure for a Reſpite of his Execution ill further 
Signification of his Majetty's Pleaſure, 8thly, a Detainer 
by virtue of an Order made at the Delivery of the Gaol ot 
Newgate at the Old Bailey, on 25th April 1770, © Patrick 
* Kennedy, attainted laſt Seſſion, of the Wilful Murder of 
* Tohn Bigby, and received Judgment to be executed, and 
* afterwards diſſected and anatomized purſuant to the Sta- 
<* tute c; And having been reſpited. And at this pre- 
* ſent Seſſion of Gaol Delivery of Newgate, cometh Ann 


* Bigby Widow, who was the Wife of the ſaid John Bigby 


** deceaſed, in her proper Perſon, and bringeth here into 
the Court here a certain BILL of Appeal againſt the ſaid 
* Patrick Kennedy, And upon this, It is ſaid by the 
Court here, to the ſaid Patric Kennedy, now here being 


#* brought to the Bar and charged with the Appeal afore- 
laid, 


-- 
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4% faid, that He immediately anſawer &c. And the ſaid Ap. 
«« peal is now here adjourned until the next Seſſion. And 
that the ſaid Patrick Kennedy do remain until the next 
<< Seſſion. By the Court.” 


And theſe are the Cauſes c. 


R. Akerman, James Townſhend, and Fohn Sasv- 
bridge, Sheriff, | 


The Return being read, and the Writ and Return being 
Ordered to be filed, 


Mr. Serjeant Glyzn prayed that this Defendant Patrick 
Kennedy might alſo be committed to the Marſhal. 


And he was committed accordingly. 


Serjeant Glynn then moved that the Appellant, being 
in Court, might Count againſt him. She will give her con- 
ſent to the Count, as read by the Officer, 


The Serjeant obſerved, that they proceeded now by Bit. 
againſt the Defendant, as in Cuſtody of the Marſhal : And 
he ſaid, that the former Proceedings would drop, of Courſe, 
He took Notice, that the Count is int, againſt Matthery 
and Patrick Both. It is in Poſſeſſion of the Officer of the 
Court. This is the only Method, he ſaid, of proceeding 
againft Two who came hither from different Cuftodies, 


Mr, Serjeant Leigh, on the ſame Side, (for the Appel- 
lant), ſaid, there was no other Way but this, when the 
Appeal ts againſt /2v0, There can't be two Writs, 


Mr. Wallace contra, (for the Defendants,) obſerved that 
TH1S Bill was-exhibited againſt Matthew, before Patrick 
was in Cuſtody: Therefore it can't affect Patrick, though 
he is noww in Cuſtody. And he inſiſted, that if they would 
affect Patrick as being now in Cuſtody, it muſt be by a No- 
THER Bill. 4 Co. 47. 6, Caſes of Appeals and Indictments. 
Mr. Wallace did not object againſt the former Count's be- 
ing read as againſt this Defendant; provided it be as a Writ, 
not as a Bill: He agreed to its being now read; provided 
that the Entry be made according to the Fact. 


Loxp Mansr1ELD— The Entry muſt be made fo. 
Mr, 


— 


— — — 
— — 
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- Mr. Benton then read the Count over again. 


Loxp MansrFiELD—Do Either of You pray any 
thing elle? | 


Anſwer—* No.” 


Loxp MansrFiELD—Then the Officer muſt take 
him away. 


On Monday 28th May 1770, (Mr. Juſtice As rox being | 


abſent, ſitting in the Court of Chancery,) 

Mr. Walker, for the Appellant, moved for a Habeas Cor= 
pus, to bring up Both the Defendants, this Morning, in 
order to arraign the Appeal. He ſaid they could have 
them here before the Riſing of the Court. 


Granted, 


The Defendants being accordingly brought into Court 
before it roſe, W 


Mr. Walker prayed that they might plead, 


Mr, Wallace, contra, ſaid They had no Copies of the 
Writ, or Return, or Declaration. 


Mr. Walker would have had it underſtood, that the former 


Proceedings flill SUBS1STED 3 and prayed that they might be 


arraigned upon the Bill, 


But the Counſel for the Defendants aſſerted, and the 


Judges remembered, that Serjeant Chun ſaid“, upon the # gee 1.6 


former Occaſion * that the former Proceedings were at an Page. 


c End.” 


Mr. Walker replied—We purſue the Bill of Appeal lodg- 
ed at the Old Bailey: We now purſue the fame Words, 
We purſue the former Bill, in this Bill; which is a Con- 
tinuance of the former Bill lodged at the Od Bailey. 


Loxpd Mansre1tELD—Do You pray that they may 
be arraigned upon the Count or Bill read here in Court on 


Friday laſt ? 
Mr. Walker anſwered, © that he did.” 


n Lozd 


— OED GEL IIS 
= -. — — — EE. 
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Lo xD MANSTIEID— Take that down. They are to 
take the Method that they think proper. 


Mr. Benton informed the Court, that he had not that 
Bill here. It is filed in the Office: And he had had no 
Notice to bring . 


Serjeant Glyn deſired that he might ſend for it. 


Log D MANSsFIELD - Vouſnould have given Notice 


The Record remains in the Office, upon the File, The 
Court cannot give Directions to ſend for it; nor are they 
to ſtay for it. Vou may apply to the Officer to ſend for it; 
if you think proper. If you had arraigned them un Friday 
You might have aſked for a Plea. 


Mr. Benton ſent to the Office for the Record. But it 


did not come in Time: And, the Court being ready to riſe, 


Serjeant Glynn moved to adjourn the Appeal. He faid, 
the Officer ought to have had the Record in Court; as the 
Proceeding is de Die in Diem. | 


Mr. Wallace and Mr. Dunning exculpated the Officer ; and 
ſaid that the Appellant ſhould have given him Notice to 
5* bring it down,” But they have not even given us Oyer 
of the Writ, Return, and Count, | 


Tu Cour, dig. Mr, Juſtice WILLES and Mr. Juf- 
ticeB.acxsTONE,(LoxD MaNnsFIELD being now gone, and 
Mr. Juſtice As Tod in Chancery, ) thought it right to wait 


à reaſonable Time, for the Return of the Meſſenger. 


And, in a very ſhort Time, he returned, with the Record, 


The Record being now in Court, the Defendants were 
ordered down to the Bar. | 


Their Counſel defired to hear the Bill read again. And 
it was read again, by Mr. Benton. This was done, before 
they were actually taken down to the Bar. 


Mr. Wallace, Mr. Dunning, and Mr. Murphy, objected, 


on behalf of the Defendants, to their being arraigned at the 


Bar, 
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Bar, upon this Bill; which, as they alledged, contained a 
falſe Fatt : Which falſe Fact, if it ſtood upon Record, 
might preclude them from ſhewing the Truth of the Fact. 
The falſe Fact alledged in the Bill was, that the Defendants 
were Both of them brought into Court at the fame Inſtant; 
And that the Appellant counted againſt Both at the fame 
Time, Beth being then in Coſtody of the Marſhal: Where- 
as the Truth of the Fact was, that only One of them, name- 
ly Matthew, was in Cuſtody of the Marſhal at that Time, 
= (the Time when the Appellant counted againſt Mattherw ) 
= < Patrick was not then in Cuſtody of the Marſhal:“ And 
therefore the Bill ought not to have alledged that he was. 
It ought to have recited the Truth, © that Matthew was 
in his Cuſtody; and Patrick not ſo.” They prayed, there- 
fore, that the Truth of the Fact might be recorded, be- 
fore the Defendants were arraigned at the Bar; As this Bill 
contained theſe falſe Facts. 


Serjeant Glynn denied that there was any Inſufficiency up- 
on the Face of this Bill. He inſiſted that they could not 
avail themſelves of this Objection, otherwiſe than by Plea. 
The Bill muſt be either quaſhed, or anſwered : And they 
don't move to have it quaſhed. The Defendants ought 
therefore to be ſet to the Bar, and arraigned upon it. 


Mr. Dunning anſwered, that they could not plead to it; 
becauſe ſuch a Plea would be averring againſt the Record. 


Mr. Serjeant Leigh Mr. Walker, and Mr. Davenport, for 
the Appellant, argued that as the Court had received the 
Bill, and the Defendants had not prayed to quaſh it, it 
muſt be anſwered: And if they had a Defence againſt it, 
or could take Adyantage of it, it mult be by Plea. They 
even afſerted that the Fact alledged in the Bill is z7rue. For, 
the whole Term is conſidered as Oe Day: And therefore 
this is an Act of One and the ſame Day. Neither Matthery 
could Object that Patrick was not in Cuftody;** nor Fa- 
trick “e that Matthew was not in Cuſtody,” At leaſt, there 
can lie no Objection in the Mouth of Matthery For, He 
was then in Cuſtody. Only One Bill could be brought 
againſt Both. This is the only Method. 


Mr, Wallace and Mr. Dunning urged, that the Idea of 
the Perſon who framed this Bill certainly was, that Beth 
would be brought into Court, and Beth committed to the 
Cuſtody of the Marſhal, at the very /ame Time. Yet, not- 
withſtanding the fictitious Notion of the whole Term be- 
ing but one Day, or a whole Day being but as One 
inſtant, it is clearly true, in real Fact, © that Patric: 

was 


5 2 
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& was not in Cuſtody, at the Time when this Bill ſays 
4 that he was: Nor was he in Court, when the Bill was 
arraigned againſt him. Therefore the Court had no Au- 


thority to receive the Bill, as againſt h. 


Tur Two Jupces were of Opinion, That they 
could not refuſe the Arraigning the Defendants at the Bar, 


upon this Bill; as there had been no Motion made “ to 


quaſh it.” The Appellant ought not therefore to be pre- 
cluded from the Liberty of arraigning them; whatever Ob- 
jections the Defendants might be intitled to take, after the 


Arraignment. 


The Defendants were then ſet to the Bar, 


Serjeant Leigh thereupon arraigned the Appeal. Which 
he did, by reading over only the Bill itſelf; paſſing over 
the Memorandum-Part, or Introduction to it. 


Mr, Benton then read it, in the ſame Manner; begin- 
ning where the Serjeant begun; and only changing the 
third Perſon to the ſecond, vis. altering * He” into 
« You,” and addreſſing himſelf to the Defendants. And 
he concluded with aſking them ſeparately © Whether they 
e were guilty of the Felony and Murder charged upon 
% them by this Bill of Appeal, or not guilty.” 


Ihe Counſel far the Defendants then prayed that it might 


proceed no further at preſentz As they had had no previ- 
ous Notice at all of being brought up hither this Morning; 
nor had had any Oyer of the Original Writ, Return, and 
Declaration; And it was then underſtood to be a Count 


upon the Original Writ. Therefore it was not reaſonable, 


they ſaid, that the Defendants ſhould be called upon to 


plead now directly. And yet they did not care to move 


expreſsly and explicitly for an Adjournment of the Appeal. 


Serjeant Glynn, on the other Side, declared that he did 
not deſire to precipitate the Matter, 


Tux Cour (the two Judges) ontheir Part, were 
not inclined to adjourn it, as from themſelves, without any 
Motion on either Side. They were not to interfere, they 
faid, one Way or another, without Motion from either 
Side. , | 

Neither Side, however, inclined to move to adjourn it 


Tut 


cd 35 $5 „ „ 
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Tut Cour at Length ſaid, that they ſaw no Harm 
in adjourning it till next Term, , the Appellant did nat 
object to it. | 


The Counſel for the Appellant did ne: object to i. 


Tur Court thereupon made a rule to adjourn the 
Appeal till Friday next after the Morrow of the Holy Tri- 


nity; and remanded the Defendants; And ordered them to 


be brought up again upon that Day. 


TE RuLE was in theſe Words—The Defendants 
being this Day brought to the Bar of this Court, 
and arraigned; and being called upon to plead 
and the ſame being objected to, for Want of ſuf- 

ficient Notice; IT 1s oxDERED that the Appeal 


between the Parties be adjourned to Friday next 


after the Morrow of the Holy Trinity; And 
that the Defendants be remanded into the Cuſto- 
dy of the Marſhal of the Marſhalſea of this Court; 
And that the ſaid Marſhal do bring the Defend- 
ants into this Court, upon the ſame Day, 


By the Court. 


Note—it is uſual to mention, on whoſe Motion 


every Rule of Court is made. But here was 


no Mention of any Counſel (either of the One 
Side or the other) on whoſe Motion the preſent 
Rule was made. | 


On Friday th June 1770, the Defendants were ac- 
cordingly brought into Court; and the Appellant was alſo 
preſent in Court. The Defendants were not now ſet to 
the Bar, | 


Serjeant Glynn moved, that the Defendants might plead. 
The Counſel for the Defendants objected, that they had 


not yet had Oyer of the Original Writ, Return and Decla- 
ration which he prayed the firſt Day, * They ſaid they 


had examined the Records in Court; and there was no ſuch * xe 
Writ here: Therefore it was out of their Power to take Co- * 


pies of it. In Child's Cafe, 2 Bulftrode 19. the Court or- 
dered the Sheriff to return his Writ preſently, They ought 
to bring it into Court. | | 


Serjeant Glynn denied that they were obliged to bring it 
into Court, We havenothing to do with it. We have not 
the legal Cuſtody of the Writ: We cannot give Oyer of it. 


THE 
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Lu Court (Lord Mansfield, Mr, Juſtice Willes 
and Mr. Juſtice Black/tone,) were all of Opinion, that as it 
appeared upon the Return of the Sheriff of Kent and the 
Keeper of Maid/tone Gaol to the Flabeas Corpus directed to 


TV. 8 them, * that there awas an Original iris; and as Oyer of 


5. 2646. it had been prayed and f granted; they ought to have it, be- 
+ V ante & 
m abt. fore any further Step can be taken to oblige them to plead : 


And the Appellant ought to produce the Record. 
Let them be remanded. 


On Tue/Uay BY July 1770, 

Serjeant Glyzn notified, that they intended to bring up 
the Defendants To-Morrow: and to argue that the 
Court ought not to have granted Oyer of the Mrit.“ 


It wasanſwered, by the Courtandthe Counſelfor the De- 
fendants, ** that this Oyer had been granted long ago (the 
44 25th of May) in a preceding Term:” And Mr. Juſtice 
Aften (now in Court) intimated, that if the Court had 


granted Oyer when they — not to have Sranted it, it 
was Error. 


Tas Con RT thought i it would be improper and in- 
convenient to enter into a ſolemn Argument upon this 
Queſtion, upon the laſt Day of a Term, (as To-morrow 
would be:) But, upon Serjeant Glyan's obſerving, that 
though it ſhould not be ſolemnly argued, yet it was neceſſa- 
ry that ſomething ſhould be done: and, at leaſt, the ft 
peal adjourned 


A RuLe was made, to bring them up To- 
morrow, at the Sitting of the Court. 


Next day C Wedneſday 4th July 1770.) 


The Defendants being brought into 5 (aot ſet at 
the Bar, 


Mr. Car moved, on behalf of the Appellant, that the 


Appeal might be adjourned till next Term. 


Tux Court granted the Motion; and order- 


4 the Defendants to be 


REMANDED 


The Reis was—The Defendants being this Day 
brought i into Court, IT 18 0&DERED that the ſaid 
Defendants 
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Defendants be again remanded into the Cuſtody of 

the Marſhal of the Marſhalſea of this Court; And 
that the Appeal between the Parties be adjourned 
until Tueſday next after the Morrow of all Souls 
next coming. 


On Tueſday this 6th of November 1770, being the firſt 
Day of the preſent Michaelmas Term, 


/The Defendants were brought into Court, by a Habeas 
Corpus, applied for by themſelves. 


Serjeant Glynn moved, that they might plead, 
Mr. Mallace moved, that the Appellant might be called, 
Tas APPELLANT was accordingly called Ann 
& Bigby, Come forth, and proſecute your Appeal againft 
&« Matthew Kennedy; Or he will be diſcharged :” This 
was repeated three times in each Cauſe, But the Appel- 
lant, though thus called upon three Times in each Cauſe, 
did not appear. . 


Mr. Wallace thereupon moved, that the Noxs ui might 
be Recorded, _ 


Lok DP MANSFTIELD—Let the Nonſuit be recorded. 


Mr. Wallace then moved, that the Defendants might be 
remanded into the Cuſtody of the Marſhal. | 


Lo RD MANSFIEILID Let the Defendants be remand- 
ed into the Cuſtody of the Marſhal, 


See upon this Subject, 2 Hawtkins's P. C. 
ch. 23. pa. 155 & 161. 


Tinkler verſus Poole and Another. 


| ; 3 Tueſday 
'FYA was an Action of TRO VER for Goods ſeized by nich Nov, 


a Cuſtom-houſe Officer, It was a Parcel of Her- 1770. 


rings ſeized by him for not having fatisfied the Salt-Duty, 


and carried by Him to the King's Warehouſe. It was 


agreed that they were not ſeizable: And the only Queſtion 
was © Whether %s SpERCIESs of Action lay againſt the 
Officer, for ſeizing them and carrying them away.“ 


Vor. V. -F | Serjeant 


9 


SEP. 
AVOCA x * 
SAT "4 n 


% 
WOT 
FUR” & 8 f 


* < - 5 
a 5 r 
Fe „ * 5 


2658 


Mich. Term 11 Geo. 3. B. * 


— 


Sheriffs of London. A tortious 


Serjeant Glynn, for the Plaintiff, argued that it did. The 
Conderſion, he faid, was the ſubſtantial part of the Action: 
The Trover is fictitious. The Defendant had no Authori- 
ty to take them. He took them wrongfully. He was a Wrong- 
doer. He acquired a tortious Property of them in Himſelt, 


Trover lies in ſimilar Cauſes. It lies againſt a Sheriff, 
for the unlawful Converſion of the Goods of a Bankrupt. 


© 1 Burrow, 20 to 37. Cooper and Another, Aſſignees of 


William Johns a Bankrupt, againſt Chitty ang e Un 
aking is, in itfelf, a Con- 


verſion. 


There is indeed a ſingle Mi Prius Caſe reported in Bun- 
bury 67.2 Mich 1770, At Guildhall Sittings after that Term, 
before Ld. Ch. Baron Bury; Erriche v. an Officer of the 
Revenue. Upon an Information of Seizure of Goods, 
there had been a Verdict for the Defendant : Who after- 
wards brought Trover againſt the Officer, for the Goods. 
The Attorney-General objected, that Tower did not lie 
for theſe Goods, (For that the Seizure of them and putting 
them into the Cuſtom-houſe Warehouſe could not be ſaid 
to be any Converſion to his own Uſe;) but Treſpaſs, or 
Treſpaſs upon the Caſe: And Mr. Attorney inſiſting upon a 
Special Verdict, and the Chief Baron inclining to be of 
that Opinion, that Trover would act lie; the Plaintiff 
choſe to be Nonſuited, But this is no ſolemn Determination. 


Lord MansFitLD ſaid, Mr. Hunbury never meant that 
thoſe Caſes ſhould have been publiſhed: They are very 
looſe Notes. | 3 5 | | 

Mr. Juſtice WiLLEs mentioned another Cafe in Bunbu- 
ry Pa. 80. Tin. 1721. Iſrael v. Etheridge et al”, where 
Baron Price ſaid that it was now allowed and taken for Law 
& that Trover did not lie agiinſt an Officer, for ſeizing 
& abſque probabili. Cauſa; but Treſpaſs would.” Baron 
Montague was of Opinion, “that neither Trover nor Treſ= 


t 49/5 would lie; becauſe the Seizure is not contra Pacems: 


cc but that Treſpaſs upon the Caſe, ſetting forth, that the 
cc Seizure was abſque probadili Cauſa, would lie. Baron 
Page was of Opinion, that Treſpaſs, or Caſe for the 


Conſequential Damages, will lie.“ | 


Mr. Dunning, for the Defendants, remarked upon the 
Caſe laſt cited, that it appeared by it, that the three Ba- 
rons, Price, Montague, and Page, all concurred in the 


Opinion © that T cover would not lie.“ 


Lo R 
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' Loxp MansFIELD—Itisa very looſe Note. It makes 


Baron Montague ſay ** that Treſpaſs would not lie,” 


Mr. Juſtice W1LL xs mentioned the Caſe of Kenicet v. 
Bogan in Jelverton 198: which was Trover and Converſion 
of two Tons of Wine, taken for Priſage. : 


Loxpd ͤ MANSPIEILD, who tried the preſent Cauſe, 
ſaid he ſaved this Point, upon the Caſes cited out of Pan- 
bury, by the Counſel for the Defendants, But Nothing 
is clearer, than © that rover lies. It is a wronupful 
Converſion ;z let the Property be in whom it will, 
The Caſe of Chapman v. Lamb, in 2 Strange 943, was 
mentioned by Mr. Wallace; which was ſubſequent to the 
Others, being in Michaelmas Term 6 G. 2. It was Trower 
againſt a Cuſtom-houſe Officer for 14 Shirts, a Night- 
Gown, and Cap, ſeized for Non-Payment of Duty; which 


were ſtated, negatively, “ not to be imported as Merchan- 


ce Jize,” The Plaintiff had Judgment; without any Ob- 
jection to its being an Action of 'Trover. _- 


THe Cour ordered the Pos Tt a to be delivered to 
the PLAINTIFF. | | 


Note—As to the two Caſes in Bunbury, viz. Etriche 
v. an Officer of the Revenue, pa. 67. and [/ael v. 
Etheridge et al. pa. 82. in the third Term after the for- 
mer; I very ſtrongly ſuſpect them to he a Continua- 
tion of the ſame Caſe, The Owner of the Goods, 
finding that his Action of Trover met with ſo much 
Oppolition, choſe to give it up; and ſeems to have 
immediately brought his Action of Treſpaſs againſt 
the Officers: Which is the Subject of the latter 
Caſe. The Names Etriche and © Etheridge“ found 
very nearly alike, to the Ear; though they have leſs 
Reſemblance. to the Eye, when written, The only 
Difficulty is, that in the former Caſe, Etriche ſeems 
to be the Owner of the Goods; in the latter, Erhe- 


ridge and others ſeem to be the Officers of the Reve- 


nue. But this Difficulty vaniſhes, upon the Suppoſi- 
tion that Mr, Bunbury's were looſe and inaccurate 
Notes, not intended for more than to refreſh his own 
Memory: For, no Sort of Inaccuracy is more frequent 
amongſt Note-Takers, than an Inattention to the pre- 
ciſe Names of the Caſes, and the Tranſpoſing the 
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Names of the Plaintiffs and Defendants. Now, ſup- 
oſing ſuch a Tranſpoſition to have happened, in tak- 

ing either of theſe two Notes; the whole Difficulty 

is at an End, and the apparent Difference reconciled. 


Cn Hopwood ver/us Adams 

vember | | | | 
1770. N JUDGMENT was entered up by an Attorney's 
| A Clerk; who uſed the Name of Mr. Cobb, a regular 
| Attorney: but without Mr, Cœbb's Knowledge or Conſent, 


Mr. Wallace had therefore moved, on Behalf of the De- 
fendant, to ſet this Judgment aſide, as an irregular One. 


Mr. Dunning, on Behalf of the Plaintiff, inſiſted very 
ſtrenuouſl y upon its being a regular One. The Attorney's 
Clerk, who entered it up, was employed by the Plaintiff, 
and uſed the Name of a regular Attorney, Whatever Pe- 
nalty he may have incurred, or however he may be anſwer- 
able for his Conduct, Vet the Judgment is regular. But 


Loxp MansFiELD, Mr. Juſtice WILLESs, and Mr. 
Juſtice ASHHvuRsT, (Mr. Juſtice As rox being abſent, in 
Chancery,) were unanimous that it was irregular, and 


ought to be ſet aſide, 
Jupoux Nx ſet aſide. 
Menday Buſh verſus Bates. 
19th Nov. : 
1770. 


| R. Dunning ſhewed Cauſe, on Behalf of the Plain- 
| tiff, why Common Bail ſhould not be accepted. 


The Action was brought upon a Judgment of Nonſuit, 
merely for Cots. | . 


Mr. Dunning endeavoured to diſtinguiſh this Caſe, from 
that of an Action brought upon a judgment, where the 
Original Debt was under ten Pounds, but the Judgment is, 
| by Addition of the Cofts, raiſed to upwards of ten Pounds; 

* V. ante (in which Caſe, the Defendantis * t holden to Special Bail.) 
Vol. 4th. pa. N 
2137. 4116. | | 
Belkher 4. * But 
Gibbs, | 
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ButLoxp Mans 1 ELDand Mr, Juſtice As r ox were 
ſo far from allowing ſuch a Diſtinction, that they thought 
it rather 4% reaſonable to hold to Special Bail, in the pre- 
ſent Caſe than in the Caſe alluded to. | 
Mr. Lucas was for the Defendant. 
Tur RULE was made abſolute, for accepting Con- 
mon Bail. | I4 
| dfall. © Tueſi 
Rex ver/us Woodfall. oy 
| | | | vember 
HIS Cauſe firſt came before the Court on Friday 1770- 


22d June 1770. 


Mr. Lee then moved, on Behalf of the Defendant, to 
Hay the entering up Fudgment againſt him, upon the Verdict 
found in this Cauſe, . 


A Croſs-Motion was made at the ſame Time, by the 


Counſel for the Crown, for the Defendant to ſhew Cauſe 
why the Verdi& ſhould not be entered according to the 
legal Import of the Finding of the Jury. 


It was an Information againſt the Defendant, by the 
Attorney General, for Printing and Publiſhing in the 
Public Advertiſer, a Seditious Libel Signed Junius. 
Upon the Trial, the Jury found him gail of the Print- 
ing and Publiſhing, ONLY. | 7 | 


Tax Cour granted Rules to ſhew Cauſe, upon 
each of theſe two adverſe Motions; and ordered 
them Both to be brought on upon the ſame Day. 


Accordingly, on Tueſday 3d July 1770, Cauſe was re- 
ciprocally ſhewn, on each, | 1 


Serjeant Glynn and Mr, Lee argued for the Defendant: 
Mr. Thurl:w, (Solicitor General),) Mr, Morton, Mr, Mal- 
lace, Mr. Dunning, and Mr. Walker for the Crown, 


On the Part of the Defendant, it was inſiſted that the 
Verdict, as found, did not amount to find Mr, Woodfall 
guilty of the Charge in the Information; but rather to 
acquit him of it. For he is Charged with Printing and 
Publiſhing this as a Libel, with a malicicus and Criminal 
buention: But the Jury fing him guilty of printing and 
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publiſhing only, Whatever the Jury do not find implies 


a Negative: But this goes further; it ſays expreſsly, that 
they find this, and this only. | | 


A Criminal Motive goes to the Conſtruction of the Of- 


fence: A Criminal Intention is its Efſence. And this the 


Jury have negatived. 


5 They are Judges of I aw and Fact, as far as Law 1s 3 
volved in Fact. They may take this upon them: And 
here they have done ſo. They meant ta acquit him of all 


Criminal Intention: And One of the Jurymen has made an 


Afidavit “ that he meant to acquit himof all criminal Con- 


© ſtruction: And if he had thought that that could not have 
„ been thus done, he would have acquitted him,” There- 
fore this can't be conſidered as a Verdict of Conviction by 


twelve Jurymen. A Verdict ought to be found clearly, 


fully, and diſtingly: It can't be ſupplied by Inference: 
neither can it be amended by any Notes of the Aſſociate, 
in a Criminal Caſe, 1 Salk. 5 3. Rex v. Bold. 1 Salk. 47. 
Rex v. Keate. 


They alſo cited CY. Face. 210. Cook w. Laneday; and 
Zelverton 106; and Drury v. Dennis; 2 Rolle's Abridg ment 
693. Title, Verdict, Letter S. pl. 5. between Baugh 
and Philips, referred to by Ld. Ch.. Vaughan in the Caſe 
of Rowe v. Huntington, Vaughan 75, 76. Who there ſays 
that Finding the Point in Iſſue, by way of Argument, 
« in a general Verdict, is never permitted; not though the 
4 Argument be neceſſary and concluſive,” There can be 
no Supply by Intendment, in any Cafe; much leſs in the 
preſent, where it is impoſſible to ſupply the Verdict by In- 
tendment, becauſe no Body can know what the Jury did 
intend, or by what Rule, or upon what Principle they de- 
cided; unleſs Affidavits from the Jurymen were allowed to 
be read. Another Authority that, they cited, was the 
Caſe of Shelley v. Alſep in Yelverton 77, 78. which was a 
Finding of the Aſſumpſit by foreign Implication; which 


*“ js not good, (as it is there ſaid,) upon any general II- 


© ſue:” And it is there laid down, that the Jury ought 
* to give their Verdict preciſely according to their 
Charge.” „„ | 


They inſiſted, that the Verdict ought to remain in the 
Werds of the jury; without expunging any of their Words, 
or ſubſtituting Others in their Places, or controlling them 
under any Pretence of legal Conſtruction. They ought to 
be left as they ſtand; that the Defendant may have the 
Benefit of a Writ of Error to the Houſe of Lords, if the 
Opinion of this Court ſhould be againſt him. _ 
© | They 
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They hoped, however, that the preſent Finding would 
be eſteemed by the Court to amount to an Acquittal of the 
Defendant. | > Wh 


But, if the Court ſhould not go ſo far as to hold it tan- 
tamount to an Acquittal, there ought, at leaſt to be a 
Venire facias de nowo, It certainly is not a Conviction: 
And if it be not an Acquittal, it can be no more than an 
imperfect Verdict. And if a Verdict be 7z»perfed, there 
muſt be a Venire facias de nowoe. But We hope for his 
' Diſcharge, as upon a Verdict of Not Guilty. | 


On the Part of the Proſecution, it was argued that the 
preſent Verdict could not be conſidered as a Verdict of not 
guilty, It poſitively and explicitly finds him Guilty of the 
Printing and Publiſhing - And it don't import any Nega- 
tion of his Guilt, as to the Reſt, The Word © ozly” 
does not import the Excluſion of any thing but Fags : It 
can't exclude Concluſion of Law. | | 


It is certain that a Verdict can't be amended in matters 
of Fa4: But it may be perfected in Point of Form. The 
Officer takes his Note ſhort : But the neceſſary Finiſhing 
of the Sentence may be ſupplied. The Subſtance and 
Matter of this Iſſue is ſufficiently found: The Court may 


order it into a proper Form. The Lazy here implies the 


Intention. The Printing and Publiſhing was all that the 
Jury were to enquire about. This Verdict is not imperfect; 
nor is there any Need of ſupplying any thing by Intendment. 
The Intention muſt be collected from the Libel itſelt. 
The Intention is the Giſt of the Offence. The Verdict 
ought to be entered according to the true Meaning and 
Intention of the Jury. Something is always to be added 
to every Verdict: The Entry is never in the very identical 
Words uſed by the Jury; which are always conciſe, and 
not full and formal enough to ſtand ſupported againſt a 
Writ of Error. | | 


Whether a Jury may or may not take upon themſelves 
to judge of Matters of Law, they muſt at leaſt do it at 
their Peril. But here they have not done it at all: The 
have not determined, that this Paper is not libellous. 80 
that Whether they may at their Peril do it, or Whether 
they may not, they have not here riſqued that Peril. The 
Import of their Verdict is à general Finding of the Fuds, 
without expreſſing any Senſe of their own upon the Law.” 
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cited, were like the preſent Caſe. 


„* 


In the Caſe of the King againſt Beere, reported in 12 
Mod. 218. 2 Salk. 21). 1 Lord Raym. 414. Carthew 407. 


and Holt 422. the Jury, as to the Writing and Colledting 


of the Libels only, find him guilty, prout in Iudictamento 
ſupponitur : And as to all other things charged in the In- 
dictment, præ ter Scriptionem et Collectionem, they find him 
not guilty, The Charge was for compoſing, making, 
writing, and collecting ſeveral ſcandalous falſe and ſediti- 
ous Libels. The Finding was“ qguoad Scriptionem et Col- 
© leftionem Libellorum in Indictamento mentionat' tantum, 
tc quead defendens eſt culpabilis; et quead totum reſiduum in 
& eodem Indiffamento content”, quod defendens non eft inde 
& culpabilis.” It was holden “ that the bare Writing and 
Collecting the libellous Matter was criminal ;” and 
«© that the general Finding ſhall be taken to be criminal,” 
«& And Turton and Rokeby Cited: ſome Caſes to prove, 
< that the Writing of a Libel, without Publiſhing it, 
vas punithable by Indictment.“ N | 


They alſo cited Moore 194. Dyer 362. Hobart. 54 Moore 
888. 2 Lev. 111, and, to prove that the Word © only” 
might be rejected, 2 Saunders 380. Co. Lit. 227. | 


Serjeant Glynn replied; enforcing the former Argument, 
and denying that the Caſe of Beere, or other Caſes now 


Loxp MansrietLD—lItis much too late in this Term, 


bor any thing to be further done in this Cauſe, with any 


Effect. Let it ſtand over to next Term. 


Cox apvis? 
On this Day (Tue/day 20th November 1770, ) 
H is LoxDsn1e delivered the Opinion of the Court, 
This comes before the Court upon 74vo- Rules: The fir/? 


(obtained by the Defendant) to flay'the entering up 
Judgment on the Verdict in this Cauſe ;”” The ſecond 


(obtained by the Attorney General,) “ that the Verdict 


* 


may be entered according to the legal Import of the Find- 
ing of the jury.“ | 12 1 


; The laſt Rds muſt, from the Nature of it, be firſt diſ- 
cuſſed ; Becauſe the Ground of Argument upon the other 


cannot be ſettled, till this is diſpoſed of, 
as. po. AS x Upon 
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Upon this Rule, it is neceſſary to report the Trial. 


The Proſecution is an Information againſt the Defend- 
ant for Printing and Publiſbing a Libel, in the Public Ad- 
vertiſer, ſigned © Junius:” The Tenor of which is ſet 
out, with proper AVERMENTS as to the Meaning of the 


Libel, the Subject Matter, and the Perſous, concerning 


which and of whom it ſpeaks, with InnuzNDos filling up 
all the Blanks, and the usU aL EPITHETS. 


In Support of the Proſecution, They proved, by Na- 
thaniel Crowder, ©* that He bought the Paper produced 
« and twelve more, from C/fie!/d the Defendant's Pub- 
& liſher, in the Defendant's Publiſhing-Room at the Corner 
« of Ivy-Lane; That He goes often there; has occaſion- 
* ally ſeen the Printing-Room; and has had Papers in 
* the Printing-Room.“ | 


a a 


They read the Paper produced; and the Tenor agreed 
with the Information. ; 


George Harris, Regiſter of Pamphlets and News-papers, 
proved“ that the Defendant, by Himſelf and Servants, 
paid the Duty for Advertiſements in the Public Adver- 
& tiſer. That the Defendant had paid, himſelf; and all 
te the Payments were on his Account. That the Defendant 
& has made the uſual Affidavit; and has been allowed the 
« Stamp Duty for ſuch Papers as were unſold. That the 
“ Duties for Advertiſements in the Paper in Queſtion were 
“ paid by the Defendant's Servant; and the Receipt 
given on the Defendant's Account,” C 


William Lee, Clerk to Sir John Fielding, proyed © that 
“ He often carried Advertiſements for the Public Adver- 
„ tiſer, to the Defendant's at the Corner of I[vy-Lane. 
* That he generally paid ready Money. That he has ſeen 


© Money paid to the Defendant for Advertiſements; and 


* he had a Receipt from the Defendant, ſigned by Him, 
“the 29th of Nowember, for 32/. for printing Ad vertiſe- 
5 ments in the Public Advertiſer,” N ; 


On the Part of the Defendant, They called No Witneſſes. 


His Counſel objected to ſome of the INxUEN Dos: But 
they principally applied to the Jury, to acquit the Defend- 
ant, from the Paper being ix xo Nr, or not liable to the 
EerTHETS given it by the Information; or, that the De- 
fendant's Intent in publiſhing did ? deſerve the Epithets 
in the Information. 


There 


* 
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There was no Doubt but that the Evidence, if credited, 
amounted to Proof of Printing and Publiſhing by the Defend. 


ante 


There ay be Caſes where the Fact proved as a Publica. 
tion may be juſtified or excuſed as lawful or innocent. For, 
no Fact which is not Criminal in caſe the Paper be a Lihe!, 


can amount to a Publication of which a Defendant ought 
to be found Guilty, | | | . 


But »o Queſtion of that Kind aroſe in his Cauſe. 


Therefore I directed the Jury to conſider“ Whether 
« All the Innuendos and all the Applications to Matter and 


«©. Perſons made by the Infermation, were, in their Judg- 


„ ment, the TxzUus Meaninc of the Paper,” If they 
thought otherwiſe, they ſhould, acquit the Defendant : 
But if they agreed with the Information, and believed the 


Evidence as to the Publication, they ſhould find Hin 


Guilty. 


If the Jury were obliged to find whether the Paper was a 
Libel, or Whether it was a Libel to ſuch a Degree as to de- 


ferve the Epithets given it by the Information; or to re- 


quire Proof of the expreſs Intent of the Defendant in Print- 


ing and Publiſhing, and of its being malicious to ſuch a De- 


gree. as to deſerve the Epithets given it by the Informa- 
tion, Then this Direction was wrong. 


In Support of it, I told them, (as 1 have, from Indif. 
penſable Duty, been obliged to tell every Jury upon every 
Trial of this Kind, ) to the following Effect. 


That, “ Whether the Paper, Meaning as alledged “ by 
© the Information, was in Law a LiBeL,” was a Queſtion 
of Law, upon the Face of the Record. For, after Conviction, 


2 Defendant may move in Arreſt of Judgment, if the Pa- 


per is act a Libel, 


That all the Epithers in the Information were formal In- 


ferences of Law, from the Printing and Publiſhing, 


That no Prof of expreſs Malice ever was required; and, 


in moft Caſes, is impoſſible to be given, 


That the Verdict finds only what the Law infers from 


the Fact. Therefore, after Conviction, a Defendant may, 


by Affidavit, leſſen the Degree of his Guilt. 
| | That 


at 


"OY 
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That where an Act in itſelf indifferent, if done with a 
particular Intent becomes Criminal; there the Intent muſt 
be proved and found: But where the Act is in itſelf anlasu- 
ful, (as in this Caſe,) the Proof of Juſtification or Excuſe 
lies on the Defendant; and in Failure thereof, the Law im- 
plies a Criminal Intent. e 


Tun Jury ſtaid out a great While, many Hours. Ar 
laſt, they came to my Houſe; (the Objection © of its being 
&« out of the County” being cured by Conſent.) In anſwer 


to the uſual Queition put by the Officer, the Foreman 


gave their Verdict in theſe Words“ Guilty of the Print- 
* ing and Publiching, ONLY.” Nothing more paſſed. 


The Officer has entered up the Verdict /:iterally ; with- 
out fo much as adding the uſual Words of Reference, to 
connect the Verdict with the Matter to which it related. 


Upon this, the 1290 Rules I have ſtated were moved for. 


Upon that obtained by the Attorney General, the Affida- 
dit of a Juror was offered by the Counſel for the Defendant. 


But We are all of Opinion, “that it can act be received.” 


Where there is a Doubt, upon the Judge's Report, as 
to what paſſed at the Time of bringing in the Verdict; 
there the Afſidavits of Jurors or By-Stariders may be re- 
ceived, upon a Motion “ for a new Trial” or“ to rectify 
* a Miſtake in the Minutes: But an Affidavit of a Fu- 
ron never can be read, as to what He then thought or in- 
tended, Ts.” 5 


This Motion conſiſts of res Parts: F irſt, to fill up the 
formal Words of Reference z?” the ſecond, “ to omit the 


Word ozly,”? 


We are All of Opinion that the firſt is a technical 
« Omiffion of the Clerk; and ought to be jet rigbt As 
dee /econd, “ that the Word ONLY mut ftand in the 

N h 


There is no Ground from any thing which paſſed, to ex- 
plain the Senſe of the Jury ſo as that the Officer might 
have entered a general Verdict. 


No Argument can be urged for omitting the Word “ only,” 
which does not prove“ that it can have no Efed though inſert- 
: 39 

0 el. 
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ed.” And therefore it is a Queſtion of Law, upon the 
Face of the Verdict. 


| The Derznpant? s Motion muſt be conſidered upon 
the Ground of the Word * only” STanDinc, Was it 
omitted, there could be no Doubt. 


« Guilty. of Printing and Publiſhing,” where there is 5 
ether Charge, is, GutLTy :” For, Nothing more is to be 
found by the Jury. 


In the Caſe of the King and Williams, the Jury found 
the Defendant ““ guilty of Printing and Publiſhing the 


- North-Briton, Nꝰ. 45.” The Clerk entered it up, 


% Guilty: And no Objection was ever made, 


IM here there are more Charges than One, pon of 
& ſome, only,” is an Acquittal as td the Reft. 


But in 25: Information, there is 10 Charge except for 
Printing and Publiſhing, 


_ Clearly, there can be no Judgment of AcquiTTAL; 
Becauſe the Fact found by the Jury is the very Crime they 
were to try. 


The only Queſtion is“ Whether, Riſe any Poſſibility, 
< the Word “ only” can have a Meaning which would affe# 
or contradlict the Verdict. 7 


That the Lazy, as to the has of the Ver- 
ce dict, 7s as I have ſtated,” has been ſo often unanimouſ- 
Iy agreed by the whole re upon every Report I have 
made of a Trial for a Libel, that it would be improper to 
make it a Queſtion now, in this Place, 


Among Thoſe that concurred, the Bar will recollect 


the Dead, and the Living not now here, 


34 We All again declare our Opinion 6 that the Di 
rection is igt and according to Law.“ | 


This Direction, though often given with an expreſs Re- 
queſt from Me, © that if there was the leaſt Doubt, they 
* would move the Court,” has never been complained of 


in Court, And yet, if it had been wrong, a New Trial 


would be of Courſe, It is not now complained of, 


Taking 


W a 6 


hy oa ©. 


cn In 
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Taking then the Law to be according to this Direction, 
the Queſtion is, Whether any meaning can be put upon 
« the Word © only,” as it ſtands upon the Record, which 
« will 2fed the Verdict.“ 855 | 


If they meant to ſay © they did not find it a Libel,” or 


ce did not find the Epithets, or “ did not find any expreſs 
« Malicious Intent;F“ It would zo affect the Verdict; 


| Becauſe none of theſe things were to be proved, or found, 


| either Way. 


If, by © only,” they meant to ſay “ that they did v 
ce find the ME ANING put upon the Paper by the Informati- 
64; they ſhould have Ac TED Him. | 


If they had expreſſed this to be their Meaning, the Ver- 
dict would have been inconſiſtent and repugnant; For, they 


ought not to find the Defendant guilty, wx/e/s they find the 


Meaning put upon the Paper by the Information: And Judg- 
ment of Acquittal ought to have been entered up. 


2 they had expreſſed their Meaning, in any of the ether 
Ways, the Verdict would zot have been affected; And 


Judęment ought to be entered upon it. 


It is impoſſible to fay, with Certainty, hat the 
Jury really did mean,” Probably, they had diferent 
Meanings. 8 | —— 


If they could poſſibly mean h t which, if expreſſed, would 


| acquit the Defendant, He ought not ro be concluded by 


this Verdict. 


It is poſſible, Some of them might mean, not to find the 


whole Senſe and Explanation put upon the Paper by the In- 


nuendos in the Information, 


If a Doubt ariſes from an ambiguous and unuſual Word 
in the Verdict, the Court ought to lean in favour of a Fe- 
aire de News. | | 255 


We are under the 4% Difficulty; becauſe, in Favour of 
a Defendant, though the Verdict be u, the Court may 
grant a N ew Trial, Ss Tp 


And we are all of Opinion, upon the Whole of the Caſe, 
That there ſhould be a VENI HE DE novo,” 


Mr. 
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Mr. A General faid, The Original Paper was 
2 | 


loſt; or, at leaſt, was never returned back. 


Loxp MaxsTIEID. Nothing of that Sort will vary 
the Juſtice of the Judgment. | 


cs Aw oo oa wes 


Tueſday 


2th Nov. Bleſard againft Hirſt and Another. 
N . | | 
FF{UHIS was an Action brought againſt the Defendants . 
who are Partners fn Trade, as Indorſers of a Bill of 
| Exchange. The Defendants pleaded: the General Iſſue. Wi © 
| „ And on the Trial it appeared in Evidence, that William 
Lopbom of Leeds, in the County of York on the 8th Day 
of March 1769, drew a Bill of Exchange on Meſſrs. KIU 
in London, bearing Date the ſame Day, for 30/. payable 
fix Weeks after Date to the Defendants or Order, for Va- 
lue Received; who indorſed it to the Plaintiff. On the 18th 
March, the Plaintiff who reſides at Bradford in Yorkſhire, 
ſent the Bill to Lewis and Martin his Correſpondents in 
Lendonz who received it on the 21ſt March, and on that 
Day or the next Day after preſented it to Meſſrs. Klotæ on 
whom it was drawn, for Acceptance; who then refuſed to 
accept it. On the 22d of April, which was the Day on 
which the Bill became due, it was preſented by Lewis and 
Martin, and proteſted for Non-Payment, That Topſan, 
the Drawer, continued in Credit till the 11th of April: 
Soon after which, a Commiſſion of Bankrupt Iſſued againſt E 
him That no Notice was given of the Refuſal to Accept E 
the Bill: But on the 29th of April, the Plaintiff gave No- 0 
tice to the Defendants that Meſſrs. Klotæ had refuſed to pay D 
the Bill; and that it was returned, with Charges of Pro- g] 
teſt. On the 2d of May, one of the Defendants called at F 
the Plaintiff's, in his Way from his own houſe to Leeds; ec 
and told the Plaintiff he would take up the Bill as he came 80 
back: but on his Return, he ſaid he had been adviſed that le 
he was not bound to do it. Plaintiff had a Verdict for 3o!. ci 
Subject to the Opinion of the Court of King's Bench upon C 
the Queſtion ** Whether under the Circumſtances of this E 
„ Caſe the Plaintiff is Intitled to Recover.“ in 
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Ja. Wallace for Plaintiff. 
Jebn Lee for Defendants. ar 


The Fact therefore was that an Inland Bill of Exchange 
way drawn by 7 1 upon Meſſrs. K/:tz $ and was indorſ- 
ed by the Defendants to the Plaintiff; who preſented it for 


Acceptance. gr 
| | | | | th 
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as Acceptance. It was refuſed to be accepted. The Plaintiff 
kept it in his Hands three Weeks, without giving Notice 
to the Perſon from whom he received it,“ that it had 

ry « been refuſed to be accepted.” Tepham remained in good 
Credit during theſe three Weeks; and then failed, before 
the Tune of Payment came, | [59 


The Queſtion was © Whether the Plaintiff, the Holder 


its ce of the Bill, could recover of the Perſon from whom he 
of received it; when he had thus neglected to give him Notice 
1e. , the Refuſal ta accept it.“ . 

27 

1y Mr. Davenport argued it for the Plaintiff : Mr. Lee for 
tz the Defendants, 

le i, | 

a- Mr. Dawenpert ſaid that no ſuch Notice was neceſſary to 
th be given. He owned that it might have been more candid, 
e, to have given it : but he denied that the Law required it. 
in At Common Law, there was no Need to preſent an Inland 
at Bill of Exchange for Acceptance, The 3 & 4 Arn. c. . 
on extends the Proteſting of Inland Bills of Exchange given 
to by 9 & 10 M. z. c. 17. for Non-Payment, to the Caſe of 
on Non-Acceptance: But neither of theſe Acts take away the 
nd Remedy upon the Bill itſelf, which the Payee before had. 

15 

I: Mr. Lee ſaid, The Queſtion was not“ Whether the 
ſt Holder of the Bill was 94/zed to preſent it for Acceptance.“ 
pt Here, he dz preſent it; and it was refuſed : and the Iu- 
o- ganſer of the Bill ought to have been apprized of it. If any 
Ly Damage happens for Want of Notice, the Perſon who ne- 
o- glects to give the Notice ought to be the Sufferer. It is a 
at Fraud to conceal it. Other Perſons may be greatly injur- 
T ed by ſuch Concealment. Topham remained three Weeks in 
ie good Credit: So that the [ndorſer might have ſaved him- 
at ſelf, if he had had Notice of the Refuſal to accept, He 
l, cited Molloy, Lib. 2. c. 10.4 15. and Mareiſb's Advice con- 


cerning Bills of Exchange, 1670, pa. 50. (in the ſmall 


in my ſecond Volume, pa. 669. 


Mr. Davenport, in his Reply, cited 1 Ld. Raym. 743. 
and 3 Bacon's Abridgment 612. Title © Merchant and 
Merchandize, Letter L. No. 7. of the Proteſt—** A Pro- 
e * teſt. does not raiſe any Debt Sc. | | 


Ji Loxp MANSFTIELD obſerved, that this is a Matter of 
. great Conſequence to Trade and Commerce; eſpecially, in 
this Country, and at this Time. This is an Inland Bill made 

| payable 


Edition;) and the Caſe of Heylin and Others v. Adamſon, 
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p ayable to One Man, and indorſed by him to a third Man. 

This third Man tenders it for Acceptance: And it is refuſ. 

ed. He keeps it three Weeks, without giving any Notice 

of ſuch Refuſal to accept. He ought to have given Notice 

of this Refuſal, and not to have concealed it; and, by not 

having given Notice, has taken the Riſque upon Himſelſ. 

The Iadorſer of the Bill is impoſed upon. The Perſon 
who neglected to give the Notice ought to ſuffer for it. 


The Queſtion is not Whether he was chliged to preſent 
ce it for Acceptance.” He has done ſo: And it was re- 
fuſed, | 


5 There is no Difference between an Inland Bill and a Fo- 
8s 15 Ante, reign One, in this Caſe. They are Both, now, upon the 
. ſame Foot: Heæylyn and Others v. Adamſon, in this Court.“ 
Mr. Juſtice WILL ESs and Mr. Juſtice As HHU RSH con- 
curred in Opinion with his Lordſhip. They held, that the 
Holder of the Bill ought to ſuffer for Having neglected to 
give Notice to the Perſon from whom he received it,. of the 
Drawer's Refuſal to accept it. And Mr, ſuſtice As n- 
HURST added, that it was underſtood (upon Inquiry) to be 
the Practice of Merchants, as well as agreeable to the 
Reaſon of the Thing, that Notice ſhould be given. 


Mr. Juſtice As rox was gone into Chancery, 


OxrxDerED that the Pos TEA be delivered to the 
DEFENDANTS. 


Friday 23d | | | 
Nov. 1770. Connor v. Weſt, 


HIS was a Writ of Error from Ireland, brought 
by the Defendant in Ejectment, againſt whom the 
Judgment of the King's Bench there was given. 


The Deſcription the Premiſſes demanded was“ 50 Acres 
of Furze and Heath,” and“ 50 Acres of Moore and 
Marſh.” | | | | | 


The Objection was, the not ſpecifying or aſcertaining 
the Quantity of each Species. | 


Mr. Walker argued for the Plaintiff in Error: and cited, 
as in Point, Cro. Car. 573. Martyn v. Nichols; which was 
Error of a Judgment in an Eje#ione Firme, The Error 
aſſigned was, becauſę the Declaration was of a * 

| an 
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— — 


and Forty Acres of Land Meadow and Paſture thereto ap- 
pertaining; and that it was not diſtinguiſhed, how much 
there was in Land, how much in Meadow, and how much 
in Paſture: Therefore the Judgment was reverſed. He 
alſo cited 1 Salk. 254. Knight v. Syms; where the judg- 


ment was arreited, becauſe Ejectment lies not of twenty 


Acres Arable and Paſture, without ſhewing how much of 
the One and how much of the Other. 


Mr. Davenport, contra, for the Defendant in Error, 
cited Cottingham v. King, reported at large in my firſt 


Volume, pa. 623 to 631. 


Lok D MaNSTIEILD-IIIt has been determined over and 
over, that ſuch exact and preciſe Certainty is not requiſite 


in Zjectments, a8 in a Pracipe.* A præcipe in a Real AC- # V. ante, 
tion requires Exactneſs and Preciſion: But an Ejectment 144. accord. 
is a fictitious Action, contrived for Eaſe, Diſpatch, and Allo ante, 
ſaving Expence; t and has of later Times, been taken with $29 to 631. 


V. ante 


more Latitude than formerly, And though it has been 55, & 1295. 
often ſaid, ** that the Deſcriptions ought to be ſo certain accord. 


* that the Sheriff may be able to know, without any In- 
«« formation from the Plaintiff, what he is to give Poſſeſ- 
6 ſion of; Yet, in Truth and Fact, the Sheriff delivers 
Poſſeſſion at the + ſhewing of the Plaintiff, and at the Pe- 


+ V. ante 


ril of the Plaintiff; who is, at his Peril, to take Poſſeſſion 627 to 631 
of no more than he is intitled to. I remember an Iſſue accord. 


directed to try whether the Sheriff had delivered Poſſeſ- 
ſion properly, according to the Recovery. 


Taz Cour affirmed the Judgment, (Mr. Juſ- 
tice ASTON was abſent, in Chancery.) 


JuDGMENT AFFIRMED. 


Stonelake, who &c, againſt Babb. 


HIS was a Queſtion upon the Stamp-Act of 1 Aus 
Stat. 2. c. 22. 2. which enacts“ that if any Perſon 


„ thall write or Cauſe to be written Part of any Writ, 


Mandate, Bond, Affidavit, or other Writing in reſpect 


*© wheteof any Duty is payable, on any Piece of Vellum 


Ke, Whereon there ſhall have been before Written any 
« ether Writ Sc. in reſpe& whereof any Duty is payable, 
*© before ſuch Vellum c, ſhall be again famped; or thall 
** fraudulently eraſe the Name of any Perſon, or any Sum, 
Hate, or other Thing, or cat off any Stamp from any 


Vot V. G | © Piece 
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« Piece of Vellum Sc. with Intent to uſe ſuch Stamp for 
6 any other Writing in reſpe& whereof any Duty ſhall be 
ce pa yable ; Every Perſon ſo offending ſhall forfeit 20/, 
% with Colts,” | 
The following Caſe was ſtated and reſerved at the Aſ- 
ſizes, and afterwards argued by the two Serjeants who 
ſigned it. 
Devon. . Ar the Aſſizes held at the Caſtle of Exeter 
| in and for the ſaid County on Thurſday the 
Ninth day of Auguſt in the Year of our Lord 
1770, Before the Honourable Edzvard Willes 
Eſq; one of the Juſtices of his Majeſty's Court 
of King's Bench, And the Honourable Sir Wil- 
liam Henry Ajhurft Knight one other of the 
Juſtices of his Majeſty's ſaid Court of King's 
Bench, Juſtices Aſſigned &c. 
Jon x STONELAKE who ſues 
as well for our Lord the King T Plt. 
IntheKing's Between as for himſelf, 
Beach, Ws and 
ABRAHAM BaBB : Deft 


This is an Action brought for the Penalty Specified in 
the Second Section of the Statute of the iſt Ann, Stat. 2. 
cap. 22d, wherein the Plaintiff in his firſt Count declared 
that the ſaid Defendant, not regarding the Statute in ſuch 
Caſes lately made and provided nor fearing the Penalty 
therein contained, after the five and twentieth Day of 


March in the Year of our Lord 1703, to wit on the firſt 


Day of December in the Year of our Lord 1769, at Totnes 
in the ſaid County of Devon, wrote and cauſed to be writ- 
ten upon a Piece of Paper, Part of a writing to wit ( James 
Sronelake) and alſo upon the ſame Piece of Paper other 
Part of a Writing to wit ¶ Jobn Croſs, Fohn Mare; ) the 
fame Writing purporting to be that the ſaid Defendant 
thereby made, ordained, conſtituted and appointed, the 
ſaid James Stonelake in the ſame Writing mentioned his 
true and lawful Attorney for him and in his Name and for 
his Uſe to aſk, demand, ard receive Money of and from 
one Samuel Julſbam then late of Dartmouth in the ſaid 
County but then reſiding in Newfoundland in America, 
and of and from all and every other Perſon and Perſons 
whomfoever reſident or being in Newfoundland that ſtood 
Debtoror Debtors to him the faid Defendants, by Bond, 
Bill, Mortgage. Specialty, Note of Hand, Simple Con- 
tract, or otherwiſe howſoever;z in reſpect of which ſaid 
Writing ſo partly written and cauſed to be written by the 
laid Defendant as aforeſaid, ſeveral Duties were then and 
there payable to our faid Lord the now King by force * 

| | | the 
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ſo written before the 
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—— 


the Statutes in ſuch Caſe made and provided, and on which ſaid 
Paper there had been before then written other Matter, to 
wit, Another letter of Attorney from the ſaid Defendant 
to other Perſons, in reſpect of which ſaid other Letter of 


Attorney, ſeveral other Duties were payable and paid by 


Virtue of the ſeveral Statutes in ſuch Caſes made and pro- 
vided; which ſaid Parts of the ſaid Writing ſo Written and 
cauſed to be written by the ſaid Defendant as aforeſaid were 

aid Piece of Paper was again marked 
or ſtamped according to the Statutes in ſuch Caſes made 


and provided; contrary to the Form of the Statutes in that 


Caſe made and provided: By Reaſon whereof, and by 
Force of the Statute in ſuch Caſe made and provided, an 
Action accrued to the ſaid Plaintiff who ſues as aforeſaid to 
demand and have of the ſaid Defendant for himſelf the 
ſaid Plaintiff and our ſaid Lord the King the Sum of Twen- 
ty Pounds, Parcel of the Sum of Sixty Pounds in the Plain- 
tiff's Declaration demanded, | 


The Defendant pleaded Vil Debet: And on Trial at the 
laſt Aſſizes for Devon, a Verdict was found for the Plaintiff 
on the ſaid firſt Count in the Declaration; Subject to the 
Opinion of this Honourable Court on the following Caſe. 


That in the Year 1760, the Defendant then in England, 


to wit at Newton in Devonſhire, made and executed a Let- 
ter of Attorney written on Paper properly ſtamped there- 


by conſtituting and appointing two Perſons therein named 
his lawful Attorneys for the ſame Purpoſes as the Letter of 
Attorney herein after ſet forth, which faid firſt Letter of 
Attorney was dated the 27th April 1760, (and the Execu- 
tion thereof Atteſted by two Perſons who wrote their 
Names as Witneſſes thereunto,) And nothing having been 
received or done under the Letter of Attorney (Except 


that one of the Perſons therein authorized carried it to Na- 


feundland and often applied to ſaid Juſſbam for the Debt, 
tho without Effect;) that on the 2oth April 1769, the 
Defendant then in England, to wit at Torquay in Dewon- 
ſhire, eraſed the Names of the former Attorneys, the Date, 
and the Names of the Witneſſes in and upon the ſaid Pa- 
per Writing; and before the ſaid Paper was again marked 
or ſtamped according to the Statutes in ſuch Caſes made 
and provided in regard to Paper upon which ſhall be en- 
groſſed or written in England any Deed or Letter of At- 
torney again Sealed and Delivered the ſaid Paper Writing, 
thereby purporting that he conſtituted and appointed one 
12 Stoxelahe (who was then likewiſe in England) his 

awful Attorney. for the Purpoſes. therein mentioned; 
which Re-exeution thereof was atteſted by two other Per- 
dons (vis. ) Jehm Croſs and John Mare, and the Name and 

| G 2 | Addi- 
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Addition of James Stonelake, and the Names of John Cref; 
and John Mare were then written upon the Eraſures, in the 
Place of the former Attorneys and Witneſſes ; and the Date 
altered, from the 27th April 1760 to the 2oth April 1769; 
which ſaid Letter of Attorney, fo altered, follows in theſe 
Words (di.) Know ALL Men by theſe Preſents that I 
Abraham Babb of Newton Abbott, in the County of Devon 
Merchant Have made, ordained, conſtituted and appoint- 
ed, And by theſe Preſents do make, ordain, conſtitute and 
appoint James Stonelake of Cockington in the County 
atoreſaid Mariner my true and lawful Attorney for Me and in 
my Name and for my Ufe to aſk demand and receive of and 
from Mr. Samuel Fufſbam late of Dartmouth in the County 
aforeſaid but now reſiding in Newfoundland in America, and 
of and from all and every other Perfon and Perſons whom- 
ioe ver reſident or being in Newfoundland that fland Debtor or 
Debtors to Me, by Bond, Bill Mortgage, Specralty, Note 
of Hand, Simple Contract or otherwiſe howſoever; And 
upon Non-payment thereof, the faid Samuel Futſham and 
ſuch other Perſon and Perſons ſo being indebted to Me his 
and their Executors and Adminiſtrators, for Me and in my 
Name to ſue, proſecute implead or proceed againſt for the 
tame, in ſuch manner as the Law in America will juſtify ; 
and to do all and every other Matters and Things whatſo- 
ever as Can or may be lawfully done for the Recovery of my 
ſaid Debts, or ſettling any other Matter; Cauſe, or Thing 
whatſoever in Newfoundland; and upon Payment thereof 
or of any Part thereof, for Me and in my Name and for 
my Uſe to give proper Diſcharges therefore; giving and 
hereby granting to my ſaid Attorney and reſpectively my 
full and abſolute Power and Authority in the Premiſſes, as 


effectually as ifI was perſonally preſent. In Witneſs where- 


of I have hereunto ſet my Hand and Seal; dated this T wen- 
tieth Day of April 1769. Abraham Babb. | 


Sealed and Delivered in the Preſence of Us John Croſs, 
John Mare. 3 4 | 


The preſent Cafe involves two Queſtions. 


Firlt—If any Stamp Duty was at the Time in Queſtion, 
viz. the zoth April 1769, Payable, in reſpe& of any Let- 
ter of Attorney made in England, to impower the Attor- 
ney thereby intended to be appointed to act for any of the 
wh ng mentioned in the faid Letter of Attorney above 
let orth. | "OM | 


Secondly—Whether by any Eraſure or Alteration made 
in the Letter of Attorney in Queſtion by the Defendant, 
he is ſubject to the Penalty ſpecified in the 2d Section of 


r 
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22d Intituled An Act for preventing frauds in her Ma- 
« jeſty's Duty upon ſtamped Vellum, Parchmzent and Pa- 
FT: 55 , 

per. KD | 


| J. Burland for Plaintiff, 
J, Glynn for Defendant, 


the Statute of the firſt of Queen Aun, wiz. Stat. 2d. Chas, 


Taz Covaxr (Loxp MaxsrIEL D, Mr. Juſtice WI I- 


LES, and Mr. Juſtice A$1nvuzsT) were clear that the Duty 
was payable; the Deed being made in Euglaud. And they 
were as clear, that the Defendant was ſubject to the Penalty 
upon the ſecond Queſtion. However, they thought tl e 


Plaintiff had done right, in taking only One Penalty. 


They unanimouſly ordered the Pos TE a to be delivered 
to the Plaintiff, | 


Rex v. Bartholomew Winſhip and William N 


Grunwell. 


HIS was an indictment againſt the Defendants, for 

not obeying an Order made at the General Quarter- 
Sellions of the Peace holden at Morpeth in and for the Coun- 
ty of Northumberland, 


The Indictment ſtates, That at the General Quarter Seſ- 
ſions of the Peace of the Lord the King, holden for the 
Count yo Nerthumberlaud, at Morpeth in the County afore- 
faid, on Wedneſday the ii Day of Fanuary in the ninth 
Year of the Reign of our Sovereign Lord George the Third, 


King of Great Britain &c, before Gawen Ayr/ley, Gabriel 


Selby, and William Ward Eſqrs. and Others their Fellow 
3 of our ſaid Lord the King, aſſigned to keep the 

eace in the County aforeſaid, and alſo to hear and deter- 
mine divers Felonies, Treſpaſſes, and other Miſdemeanors, 
committed within the ſaid County, It was oxDtRED by the 
fame Juſtices and Court there, as follows, to wit,“ Ma: 


vember 


1779. 


« garet Richlieu having an Allowance of two Shillings a 


* Week, payable to Her out of the "Townſhip of Crbridge 
* of which the Sum of 6/. 4s. is new in Arrear; It is 
** Ordered that the s AME he immediately paid (5 Her ; And 
it is ordered that the ſaid Allowance of 27. a Week be 
*© CONTINUED #0 be paid by the /aid xu? of Cororidge 
to the ſaid Margaret Richlieu; The ſaid 'Vownſhip of Ce- 
** bridge appearing and not ſhe wing fufficient Cauſe to the 
* Contrary :”* As by the ſaid Order of Court is manifeſt 
and appeareth. Of which ſaid Order, Bartholamen Win- 
bib, late of the Townſhi p of Cargridge in the Parith of 
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Cerbridge in the ſaid County Gentleman, and William 


Grunwell late of the ſame Place Farmer, Ower/eers of the 
Poor of the Townſhip of Corbridge aforeſaid, afterwards, 
to wit on the 17th Day of Aprilin the Year aforeſaid, at 
the Townſhip aforeſaid, in the Pariſh and County aforeſaid, 
had Notice; They the ſaid Bartholomew Winſbip and Wil- 
liam Grunwell, their Duty in that Behalf not regarding, 
on the ſaid 17th Day of April in the Year aforeſaid, and 
continually afterwards until the Taking of this Inquiſition, 
at the Town gforefaid in the Pariſh aforeſaid in the County 


aforeſaid unlawfully, wilfully, obſtinately and contemptu- 


ouſly did refuſe to pay to the ſaid Margaret Richlieu the 
faid Sum of Gl. 4s. ſo in Ax REAR, and to pay to the faid 
Margaret Richlieu the ſaid ALLowance of two Shillings a 
Week, as by the ſaid Order they the ſaid Bartholomew Min- 
ſhip and William Grunwell were required; Although to 
pay the ſame they the ſaid Bartholomew Winſbip and Wil- 
liam Grumnwell have often by the ſaid Margaret Richlieu 
been requeſted, to wit at the Townſhip aforeſaid, in the 


\ Pariſh and County aforeſaid: In Contempt of our Lord 


'the King and his Laws, to the Evil Example of all Others 
in the like Caſe offending, and againſt the Peace of our 


ſaid Lord the King his Crown and Dignity.” 


To this, the Defendants pleaded “ that they were Nor 
„ GuiT r.“ 4 | | 


This Indictment came on to be tried at the laſt Aſſizes 
holder for the County of Northumberland, before Mr. Ba- 


ron Perret. When it appeared in Evidence 


That at the General Quarter-Seſſions of the Peace hol- 
den at Alnrvick in and for the ſaid County, on the 7/44 Day 
of October 1767, an Order was made in the Words follow- 


ing, that is to ſay— 


Margaret Richlieu Widow, 1/abell Cutter Widow, &c 
Se &c, of the 'Townſbip of Corbridge—It appearing to 
this Court, that a regular Poor-houſe is eſtabliſhed in the 
Townſhip of Corbridge; and that the ſaid ſeveral Perſons 
had Each one Month's Notice given them“ 1% go into the 
« ſaid Porr-bouſe;** and that all Arrears of their reſpective 
Allowances were paid up to the End of the ſaid Month; 
It is ordered that the faid ſeveral Perſons Do 1 MMEDIATE- 
LY GO TO AND CONTINUE IN THE SAID Pookr-HoUSE, 
in order to their being maintained and provided for there- 
in: And that Ir they do refuſe to go and continue in the 
faid Poor-houſe for the Purpoſe aforeſaid, that then the 
Allozuance to the ſaid ſeveral Perſons from the Townſhip 
do, from the Expiration of the ſaid One Month, ceaſe and 
be no longer payable. Given under the Seal of the Seſſions, 


at the Seſſions aforeſaid. 
1 5 That 
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That afterwards, to wit at the General Quarter-Seſſions 
of the Peace holden at Morpeth in and for the ſaid County, 
on the 112% Day of Fanuary 1769, an Order was made in 
the Words following, that is to ſay—Maxcarer Rich- 
LIEU having an Allowance of two Shillings a Week paya- 
ble to Her out of the Townſhip of Corbridge, of which, 
the Sum of 6l. 45. od. is now IN ARrREAR, It is Ordered 
that the $a ME be immediately paid to Her: And it is alſo 
Ordered that the ſaid Allowance of two Shillings per Week 
be CONTINUED t be paid by the ſaid Townſhip of Cor- 
bridge to the ſaid Margaret Richlieu : The ſaid Townſhip 
appearing, and not ſhewing /uficiznt Cauſe to the Contra- 
ry. Given under the Seal of the Seſſions, at the Seſſions 
aforeſaid, | N | | 


That the Defendants were Overſeers of the Poor of the 
ſaid Townſhip of Corbridge; and had due Notice of the 
laſt mentioned Order. | . 


It further appeareth in Evidence, that the Pauper was 
a Woman of Ninety-two Years of Age, /abouring under 
great bodily Infirmities. Pace | ! 

That a Poor-houſe had been erected at Corbridge, three 
Vears before the Order ſtated in the Indictment. c 


That the Defendants, the Overſeers, refu/ed to pay the 
Allewance inſiſting, “ that She ſhould go into the Work- 


"6 houſe, according to the Order of Suſpenſion.” 


Whereupon, a Verdict was given againſt the Defend- 
ants; ſubject to the Opinion of his Majeſty*s Court of 
King's Bench, Whether the Defendants ought to be 
convicted, or not,” 5 | 


IA. War Lace for the Proſecutor : 
Tho. WALKER for the Defendants, 


Trax Cour thought the General Queſtion to be 
of vaſt Conſequence to the Syſtem of the Poor-Laws : 
And Lord MaNns+1tLD expreſſed an Approbation of Work- 
houſes, But they gave no Opinion, at preſent, upon the 
Merits; Holding the Seſſions-Order to be bad and illegal 
upon the Face of it. The Seſſions can't make ſuch an 
Original Order. See 3 & 4W.SM.c. 11. HII. 9 C. 1. 
c. 7. F 1. 17 C. 2. c. 38. § 4. 1 Stra. 10. Rex v. Inha- 
bitants of Hyaworth. 


PER CuR? 


* Let judgment be entered for the DETENDA Ts. 
| | Davis 
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pp may differ according to the Circumſtances of Caſes: 


Davis and Jordan v. James. 


£ i HIS was an Action againſt a Common Carrier, for 
| not delivering Goods ſent by him: And the only 
Queſtion was, in whoſe Name the Action ought to have 
„ been brought.” | 


The Fact was, that Davis and Jordan, the preſent 
Plaintiffs, were Manufacturers of Cloth, at Shipton-Maller. 
And their Declaration charged, that they being poſſeſſed 
of Cloth, as of their own proper Goods, delivered the 
ſame to the Defendant, being the Common Carrier, Ec. 
and requeſted him to deliver it ſafely and ſecurely, for 
them, to One Elizabeth Bowman at the three Nuns at 
White Chapel ; which they undertook to do, for. a reaſon- 
able Price payable and paid by the ſaid Plaintiffs to the 
Defendant : But the Goods were loſt, and never deliver- 
ed. The Defendant pleaded © Not Guilty:“ And the 
Plaintiffs obtained a Verdict. | | 


The Defendant's Counſel (Mr, Serjeant Dawy,, Mr. Ser- 
jeant Burland, and Mr. Hotchkins,) moved for a New Tri- 
al; Objecting that the Action ought to have been brought 
in the Name of the Con/ignee of the Goods, and not in the 
Name of the Con/igners : For that the Conſignors parted 


_ with their Property, upon their delivering the Goods to 


the Carrier; and that no Property, remained in them after 
ſuch Delivery. And they cited, as to the Point of Pro- 
perty, the Caſe of Knight, v. Hopper, Tr. 8 W. 3. Caſes 


tempore Helt Ch. J. pa. S. and the Caſe of Godfrey v. Fur- 
So. 3 Peer Williams 185, and Lee and others v. Preſcot, 


and ſome other Caſes. 


Mr. Serjeant Glynn and Mr. Mansfield, of Coun- 
ſel for the Plaintiffs, anſwered That the preſent Queſtion 
does not turn upon the 1056 Property. The Carrier has 
nothing to do with the Neſting of the Property: It does 
not lie in his Mouth, to ſay that the Conſignor is not the 
Owner, He is the Owner, with reſpe& to the Carrier; 
who has undertaken to him, and was paid by him. He 
was therefore Servant to the Conſignor; But had no Con- 
nexion at all with the Conſignee. And many ſuch Acti- 
ons have been brought by the Conſignor. : 


Lo RD MansrieLD faid, there was neither Law 
nor Conſcience in the Objection. The veſting of the Pro- 


is. 


ut it does not enter into the preſent Queſtion. This 
| | an 


Wo 
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an Action upon the Agreement between the Plaintiffs and 
the Carrier. The Plaintiffs were to pay him. Therefore 
the Action is properly brought by the Perſons who agreed 
with him and were to pay him. | 


(Mr. Juſtice As rox, was in Chancery.) 


Mr. Juſtice WiLLEs and Mr. Juſtice ASynvast 
concurred with Lord Mansr1eLD, 


Ro L E diſcharged, unanimouſly, 


Rex v. May et al' 1 ” 
Rex v. Little ; Freemen of Saltaſh. 


THE Defendants were proſecuted by an Information | 


in Nature of a Que Warranto; And a Verdict be- 
ing found againſt them, they moved for a New Trial. The 
only Queſtion was upon the Validity of their Election. 


This was originally a Borough by Preſcription; and 
afterwards obtained a Charter, The Charter preſcribed 
no particular Place of Election: But the uſual Place was 
the Guildhall ; and the u/ua! Netice was by the Ringing 
of a Bell; which uſed to ring at 8 o'Clock, at 9 o'Clock, 
and then to toll from ten o*'Clock till the Time of meeting. 


But the Election now in queſtion was not made at the 


Guildhall, but at an Iun within the Town; and was upon 
a By-day, and without the uſual Notice; For, no Bell was 
ever rung at all, upon the Occaſion, But all the Electors 
who were intitled to Notice, had perſonal Notice of this 
Meeting at the Inn, and of the Buſineſs to be tranfacted 
at it: And all the Electors were preſent, except two; and 
were unanimous in the Election. The two abſent Electors 
did not live within Reach of Summons: And there- 


fore, it was ſaid, they had no Right to Notice, nor had 


any thing to do in this Matter. 


The Counſel for the Defendants, (Mr. Vidmore, Serjt. 
Glynn, and Mr. Dunning,) argued that this was a good 
Election; And that though the uſual Notice was not given 
by ringing the Bell, yet it had been ſupplied by her and 


better Notice; and all who were intitled to Notice were 
preſent and concurred unanimouſly, 


The 
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The Counſel for the Proſecution, (Mr. Serjeant Daay, 
Mr. Wallace, Mr. Impey, Mr. Mansfield, and Mr. Waller, 
inſiſted on the Neceſſity of giving the ſual Notice by ring. 
ing the Bell; And that All the EleQors not being preſent, 
the unanimous Concurrence of thoſe that were there, waz 
immaterial, When tus of their whole Number were abſent. 


Es 


The Caſe of Droitwitch was mentioned, temp. Prat, 
Ch. J. f g F F 


The /p/avich Caſe was alſo mentioned; where the Signal 
was by blowing a Horn, 


And Sir Chriſtopher Muſgrave's Caſe, againſt the Mayor 
of Applebee : where, it was faid to be holden, © that 
«© where there is no regular Summons, every Elector ought 
« to be preſent and concur,” That Election was at a 
Public Houſe, upon a general Invitation to drink a Glaſs 
of Wine: And the whole Tranſaction was ſudden, unno- 
tified, and by Surprize. See 1 Stra. 584, 2 Ld. Rayn, 
1358. anda fuller MS, Note of my own, Paſcb. 10 G. 1. 
$724. M7 Me: * | | 


Lord Mans :Lp—Nothing is more certain, than 
that there can not exiſt a valid Election, upon a By-Day, 
by Surprize, Notice muſt be given to every Member who 


is within the Limits of Summons. In Corbet Kynaſftor's 


Caſe, only One Member was unſummoned. And perſo- 
nal Summons muſt allow reaſonable Time to the Perſon 
ſummoned. | Y 2 


But this is only where no other Method of Summons or 
Notice is eftabliſued ; as, for Inſtance, by a Bell, a Horn, &c, 


Here, by the Uſage, the Notice muſt he given by per- 
ſonal Summons to thoſe who are within the Limits of the 


Borough. But that is only Part of the uſual Notice: | : 
There muſt alſo be a Bell rung at 8 and 9, and then to 


toll from Ten to the Time of Meeting. This can't be diſ- 
penſed with: It is neceſſary to be complied with, unleſs 
every ſingle Member be preſent, and conſents to wave it. 
The Want of it vacates the Election. 


The Rule adopted by his Lordſhip, and agreed to by 
Mr.” Juſtice Milles and Mr. Juſtice A/bbur/t, (Mr, Juſtice 
Ilten being in the Court of Chancery,) was, That where 
there is a ſua! Method of Notice, that uſual Method 


can't be diſpenſed wick, nor can the Election be good 


without 


9 


be this Rule, and obtained it, upon an Affidavit“ that 
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without 1 with it; unleſs All the Perſons who 
have a Right to Notice are actually ſummoned, and una- 


nimouſi y agree. 


Tus Cour, ſeing no Reaſon for a New Trial, 


DISCHARGED e arg 


Harriſon and Another, Aſſignees of the Sheriff, Mendy 
againſt Davies and Another. ee, s 
13 1770. 
R. Wallace, on the Behalf of the Plaintiff, ſhewed 
Cauſe why Proceedings upon the Bail-Bond ſhould 
not be ſtayed. 


"Mr. Kenyon had moved, on the Part of the x 1" 79 


«© the Defendant in the Cauſe had been arreſted, and had 
© thereupon been admitted ro Bail, and this Bail-bond 
«© entered into: after which, and before the Return of 
« the Writ, he had ſurrendered himſelf to the Sheriff,” 


Mr, Wallace ſhewed this very State of the Fact diſcloſed 
by the Affidavit made in — of the Rule, as a Reaſon 


for diſcharging it. | | i 
Mr. Kenyon, on the contrary, argued, that this was All 1 
very regular : For that the whole of the Command to the L 
Sheriff was ““ that he have the Defendant's Body, at the 3 
© Return of the Writ.” And here he has his Body, at A 
the Return of the Writ. And he faid, there had been a x 
late Determination in the Common Pleas accordingly, But 1 
Loxp Mansr1ELD anſwered him, that there muſt 1 

have been ſome Difference between that Caſe and the pre- 3 
ſent One: For that it is a fettled Point, “ that Nothing H 


— fs- 


«© can be a Performance of the Condition of the Bail-bond, 60 If 7 
* but putting in Bail,” pu 


The Rox to flew Cauſe why the Proceedings +- 
gainſt the Bail ſhould not be ſtayed, was DISCHARGED, 4 b 4 ee, 


with Coſts. | 5 


(Mr. Juſtice As rox was in the Court of Chancery.) 
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Rex v. Frances York and Jane Fielding. 
| HE Defendants wa brought up by Habeas Corpus, 
s directed to the Governor of Tothil-Fields Bridegvell. 
Who returned a Commitment of them to his Cuſtody, by 
Sir John Fielding. 
The Writ and Return were as follows, 


A Hanzas Corus directed To the Governor of 


e Tethil-Fields Bridewell, or his Deputy ;“ to bring up 


the Bodies of Frances York and Fane Fielding, being 
“ committed and detained in our Priſon under your Cuſto- 
% dy;” together with the Day and Cauſe of the Taking 
and Deninlle Sc. 1 207 I's en 


The Governor returns That before the Coming of the 
Writ, Frances York and Jane Fielding in the Writ named 
was committed to his Cuſtody by Sir John Fielding Knt. 
ONE or HIS MajesTy's JusT1ices or THE PEACE for 
the City and Liberty of Weſtminſter, on the Day of the Date 


of the ſaid Commitment: Which ſaid Warrant of Com- 


mitment are in the Words and Figures following 


© WESTMINSTER, to wit To the Governor of 75. 
% bil-Fields Bridewell, or his Deputy. Receive into your 
«© Cuſtody the Bodies of Frances York and Fane Fielding, 
and Others herewith ſent Vou; brought before me by 
Hu. Manning and Other Conſtables and {&; convicrt- 
*© EP, upon the Oath of Hm. Haliburton One of the Con- 
<< ſtables of the Pariſh of St. Paul Coawvent-Garden, for being 
*< lofe idle diſorderly Perſons, of evil Fame, and Common 
* Night-HWalkers, againſt the Statutes Sc. Them to hard 


Labour, oN TIL the next General Quarter Saſſians of the 


<< Peace, therefore fafely keep in your Cuſtody ;z ar until 


they ſhall be diſcharged by due Courſe of Law. Given 


"Cc 


under my Hand and Seal, this 23d Day of Nowember, 


W 


\ . 


The Return of George Smith, Governor of Teathil- 
Fields Bridewell, Weltminſter, 


A,B. This is an exact Copy of the Return: which does not 
add any Name at all, ſubſcribed at the Bottom of the 
Warrant of Commitment: But the Name“ J, Fielding 

is 


1 0 
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is ſet in the Margin, over the Lacus fizilliz and fo it 
is in the Original Warrant, 


Mr. Bearcroft moved that the Defendants might be 
diſcharged, or at leaft bailed. He took three Exceptions 
to the Warrant of Commitment, | 


iſt, It does not deſcribe, with ſufficient Exactneſs and 
Particularity, the Epithets of looſe idle and diforderly. It 
ſhould have ſpeciſied what ſort of looſe idle and diforderly 
Perſons theſe were: As, in a Commitment for Felony, it 


muſt be ſpecified what Sort of Felony, and contain the 


Special Nature of the Felony; bur is inſufficient, if it be 
only generally, pro Felonia. 2 Hales H. P. C. 122. 


The Statute of 17 G. 2. c. 5. F 1. explains the Meaning 


of thoſe Words, looſe idle and diſorderly,“ uſed in 7 
Fac. I. c. 4. § 4. But the Words uſed in the preſent War- 
rant of Commitment are too looſe and indefinite. 


2d. Exception—The Commitment is alſo illegal, as to 
the Time during which they are to be kept in Cuſtody. 
This may go beyond à Month. Whereas it ought to have 
been for a Time not exceeding One Month. So is 17 E. 2. 
c. 5. 1, expreſsly. | 


3d. Exception—The Warrant of Commitment does not 
ſhew that Sir John Fielding, who made it, is a Juſtice of 
Peace, or had Power to commit theſe Perſons. And the 
Court can't take judicial Notice that he was fo. 


The Defendants were remanded for the Preſent; 
and Ordered to be brought up again on Wedneſtay 
next, the laſt Day of the Term. 


On which Day, the Defendants being accordingly brought 


up again, 


Their Counſel relied upon the 3d Exception, as a ſuffi- 
cient Reaſon for diſcharging them. They cited Dalton 


355, 383. and v. H. P. C. Part 1. pa. 577, 578. and 


art 2, pa. 122, 123. Mr. Bearcroft was now ſupported 


by Mr. Wallace and Mr. Dunning. 


Mr, Lucas was for the Proſecutor, and argued that it 
was enough, that the Governor of Tothil- Fields Bridewwels 
had in his Return alledged the Commitment to have been 
made by One of his Majeſty's Juſtices of Peace Ec. And 
that, after Conviction, it was not neceſſary that it ſhould 
£ 7 — appear 
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appear pen the Warrant of Commitment, that the Perſon 
who made it was a Juſtice of Peace. This may be ſup. 
plied by Averment. „ 


Lok Dp MaxsF1tLD obſerved, that this was upon z 
Conviction: And it ought to be ſhewn that the Perſon con- 
victing had Authority to Convict. It is a Commitment in 
Execution; And the Authority of the Perſon committing 
them ought to be ſhewn: whereas here it does not even ap- 
pear by whom they were convicted; It is only faid in the 
Warrant, “brought before Me, and convicted.” The 
not ſhewing before whom they were convicted, is a groſi 
Defect. Let them be diſcharged. 


| DEFENDANTS DISCHARGED. 
Wedneſday An Attachment for Non-payment of Coſts taxed and li. 
5 = Nov. quidated, may be moved for, on the LasT Day of a Tern. 
177 5 | 
N Mr. Widnore, this Day, moved for and obtained ſuch a 
ule. | 


V. ante, pa. 651. accord. So alſo, for an Attatchment 
againſt a Sheriff, for not returning a Writ. V. ibidem. J. 
ante, 2502. Jacob's Caſe. | 


Rex v. Almon, 


T HE Defendant having been convicted of Publiſhing 
| a Libel, ( Juniu's Letter,) in One of the Mags 
zines called the London Muſeum ; which was bought at his 
Shop, and even profeſſed to be“ printed for Him” 


His Counſel moved,. on Tueſday 19th June 1770, for 2 
New Trial; upon the Foot of the Evidence being inſuffi- 
client to prove any Criminal Intention in Mr. Almon, ot 
even the leaſt Knowledge of their being ſold at his Shop. 
And they had Affidavits to prove, that it was a frequent 
Practice in the Trade, for One Publiſher to put another 
Publiſher's Name to a Pamphlet, as printed for that other, 
when in fact it was publiſhed for himſelf, That this was 
the Fact in the preſent Caſe; Mr. Miller being the real 
- Publiſher of this Muſeum, but having advertiſed it and 
gs 5 it as printed for Mr. Almon, without conſulting 
r. Almon, or having his Conſent or Approbation. That, 
on the contrary, as ſoon as he ſaw his Name put to it as 
being printed for him he immediately ſent a Note to . 
6 Mi, er 
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Miller, expreſſing his Diſapprobation and Diſſatisfaction. 


That he himſelf had no concern whatever in this Lenden 


Muſeum. That he was not at home when they were ſent 
to his Shop. That the whole Number ſent to his ſhop was 
300, Thatabout 67 of them had been ſold there by a 


| Boy in the Shop, but without Mr. Almen's own Know- 


ledge, Privity, or Approbation. That as ſoon as he diſ- 


covered it, he ſtopt the Sale, ordered the Remainder to be - 


carried up into his Garret, and took the firſt Opportunity 


| to return them to Mr. Miller. That it was not proved, 


that the Perſon who ſold them was Mr. Almon's Servant, 
or employed by him; or that Mr. Almon was at all priv 


to the Sale, | 


On Wedneſday 27th June 1770, it came on again; And, 


Serjeant Glynn argued that the Proof againſt Mr, Al fon 
appeared therefore to be defective: There was nothing to 
conſtitute Criminality, or induce Puniſhment, 


That after the Jury had been out about two Hours, One 


1 of them (Mr. Mackworth ) propoſed a Doubt Whether 


« the bare Proof of the Sale in Mr. Almon's Shop, without 
« any Proof of Privity, Knowledge, Conſent, Approba- 
* tion, or malus Animus, in Mr. Almon himſelf; was ſut- 
« ficient in Law to convict him criminally of publithing a 
2 Libel.” | | : 


Mr. Mackworth underſtood his Lordſhip's An{®er to this 


Doubt to be this — That this was concluſive Evidence.“ 


| Otherwiſe, Mr. Maclæauorth was convinced in his own Mind, 


that the Defendant ought not to be found guilty, upon 
this Evidence; nor would he have found him guilty, He 


3 certainly gave his Verdict under a Miſtake. If he had ap- 


prehended that the Jury were at Liberty to exerciſe their 


own Judzment, he would have acquitted the Defendant. 
The Serjeant prayed that Mr. Mac Haborth's Affidavit might 
be read. i | 


Lo RD MaNSFIEI D- Vou know, it can't be read, 


Mr. Juſtice As ro- A Juryman's Affidavit with re- 
gard to his Sentiments in Point of Law, at the Trial, 


ought not to be admitted; whatever may be the Caſe ot 


his Affidavit tending to rectify a Miſtake in Fact. 


Lok D Maxsr1eLD, in reporting the Evidence, ſaid 
He had told the Jury, that there was Evidence of the 
Publication, if they believed the Witneſſes. And he ſaid, 
he ad directed them, (as he always had done, and as he 
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took the Law to be,) that if they were not ſatisfied that 
the Blanks were filled up in the Information, in the true 
Senſe and Meaning of the Writer, they ought to acquit 
the Defendant: And that the Epithets uſed in the Infor- 
mation were Inferences of Law, drawn from the Paper it- 
ſelf; and not Facts to be proved. 


Tur Cour were of Opinion, that None of the Mat- 
ters urged on Behalf of the Defendant, nor All of them 
added together, were Reaſons for granting a New Trial; 
whatever Weight they might have in Extenuation of his 
Offence, and in conſequence leſſening his Puniſhment. Fot 
they were exceedingly clear and unanimous in Opinion, 
That this Pamphlet being bought in the Shop of a common 
known Bookſeller and Publiſher, importing by its Title- 
Page to be printed for him, is a ſufficient prima facie Evi 
dence of its being publiſhed by him: Not indeed conclu- 
five, becauſe he might have contradicted it, if the FaQs 
would have born it, by contrary Evidence. But as he did 
not offer any Evidence to repel it, it muſt (if believed to 
be true) ſtand good till anſwered, and be confidered as 
concluſi ve, till contradicted, 


Lond MANSFPIEL ſaid and repeated, that Mr. 
Mackworth had underſtood him prefectly right: And he 


Vas very glad to find that there was no Doubt of what he 


had ſaid. The Subſtance of it was, that in Point of Law, 
the Buying the Pamphlet in the Public open Shop of a 
known piofeſſed Bookſeller and Publiſher of Pamphlets of 
a Perſon acting in the Shop, primd facie is Evidence of a 
Publication n the Maſter himſelf; but that it is liable to be 


_ contradicted, where the Fact will bear it, by contrary Evi- 


dence tending to exculpate the Maſter, and to ſhew that 
he was not privy nor aſſenting to it nor encouraging it. 
T hat this being primd facie Evidence of a Publication by 
the Maſter himſelf, it ſtands good il anſwered by him: 
And if not anſwered at all, it thereby becomes conclufive ſo 
far as to be ſufficient to convit him. That Proof of 2 
Public * to Sale and ſelling, at his Shop by his 
Servant, was primd facie ſufficient: and muſt ſtand 71 
contradicted or explained or exculpated by ſome other Evi- 
dence; and if not contradicted explained or exculpated, 
would be in Point of Evidence {ſufficient or tantamount to 
concluſive. Mr. Maciworth*s Doubt ſeemed to be Whe- 
cc ther the Evidence was ſufficient to convict the Defendant, 
<« in caſe he believed it to be true.” And in this Senſe I 
anſwered it, Primd facie, tis good; and remains ſo, till 
anſwered, If it is believed, and remains unanſwered, it 
becomes concluſive. If ic be ſufficient in Point of Law, 
and the Juryman believes it, he is bound in Conſyience to 
give his Verdict according to it. . 
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In Practice, in Experience, in Hiſtory, in the Memo- 


ry of all Perſons living, This is (I believe) the firſt Time 
that it was ever doubted “ that this is good Evidence 
« againſt a Bookſeller or Publiſher: of has jan get 
conſtant Practice is, toread the Libel, as ſoon as' ever it 
has been proved to be bought at the Defendant's Shop. 
This Practice ſhews that it is conſidered as already proved 
1911 the Defendant: For it could not be read againſt him 
before it had been proved upon him. e 


If I am miſtaken I am entirely open to alter my Opi- 
nion, upon being convinced that it is a wrong one: But, 
at preſent I take this Point to be as much eſtabliſhed, as 
that an eldeſt Son is, (in general) Heir to his Father. 


And being Evidence primd facie, it ſtands (if believed) 


till contrary Proof is brought to repel it. 


Mr. Juſtice As rox laid down the fame Maxim, as be- 
ing fully and clearly eſtabliſhed, “ that this primd facie 
« Evidence (if believed) is binding l contrary Evidence 


be produced,” Being bought in a Bookſeller's Shop, 


of a Perſon acting in it as his Servant, is ſuch grimd facie 
Evidence of its being publiſhed by the Bookſeller himſelf: 
He has the Profits of the Shop, and is anſwerable' for the 
Conſequences. And here is a corroborating Circumſtance 
namely, that it profeſſes to be printed for him. It is as 
ſtrong a Caſe as could be put. The Sale in his Shop is 
ſufficiently proved: And he is anſwerable for what is done 
in his Shop. And here is no Sort of Proof produced in 
Contradiction or Exculpation. This prime facie Evidence, 
not anſwered, is ſufficient to ground a Verdict upon: And 
there appears no Reaſon for granting a New Trial. If he 
had a ſufficient Excuſe, he might have ſhewn and proved 
it. But he has not attempted to prove Exculpation or 
Excuſe: "Therefore the Evidence of his Publiſhing what 
was thus bought in his Shop. muſt ſtand till the Contrary 
appears. There may indeed be Circumſtances of Extenu- 


ation, or even of Exculpation; and if it were a, Surprize 


upon him, the Court would have Regard to ſuch Circum- 
ances, as far as they merited their Regard: But here 
was no kind of Proof, of any ſuch Sort. WT 


He cited Benjamin Harris's Caſe, in State Trials, 4 
2. pa. 1037 Rex v. Straban, H, 3. G. 1. and Rex v. 
Elis. Nutt, H. 2 G. 4. Fitz=Gibbons 47. 


Mr. Juſtice WILLESs was alſo of Opinion that there 


was no Foundation for the Motion for a New Trial; and 
Vol. V. H S that, 
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that, upon all the Circumſtances of this Caſe, Mr. Almon was 
anſwerable as Puhliſher of the Libel. He is a common known 
Bookſeller and Publiſher ; and it imports, upon the Face 
of it, to be printed for him; and it was bought in his 
Shop. This is ſufficient prime favie Evidence of his Pri. 
vity: And no Contrary Evidence was produced by him. 
It was liable to be refuted or explained; But as it never 
was, nor any Excuſe ſhewn, it ſtands good to convict him. 


Mr. Juſtice As nns T entirely concurred with his 
Lordſhip and the Reſt of his Brethern, in the Doctrine 
they had laid down: and in holding that there was not 
any Foundation for granting a New Trial: And he par- 
ticularly expreſſed his Approbation of Lord Mansfield 
Anſwer to Mr. Mackwerth, the Juryman. 


* 


The CouxT therefore unanimouſly pis cn ARGED 
the Rule to ſhew Cauſe why there ſhould not 
be a New Trial. | KEY 


0 The Defendant's Counſel declined making any Uſe ol 
the Liberty which had been reſerved to them, of moving 
in Arreſt of Judgment. 5 


Crooke and Another, Executor a gainſt Davis 


2 HE THREE Jupces, after Lord Mansfield was gone, 
determined an Affidavit made to hold the Defendant 

to Bail, to be inſufficient for that Purpoſe. It had bu 
One Stamp; and it Joined together an Action of Debt on 
Bond (for 800/.) and an Aſſumpfit (for 150l.) on Promiſes. 


Mr. Dunning objected, on behalf of the Defendant, 
that Debt and Aſſumpſit could not be thus joined in the 
fame Affidavit; and moreover, that it was a Fraud upon 
© the Stamp-Duty, 

Mr. Cor, for the Plaintiffs, claimed a Right to make 
his Election, at leaſt; and to hold the Defendant to Bail 

. upon One of the Actions, if he could not doit upon Bot. 

Mr. Duraing argued that that could not be permitted. 


Tur 
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Tus THREE JoDGEs diſcharged the Defendant upon 
Common Bail, in Both the Actions, for this Impropriety of 
Joining them in the ſame Aﬀedavit: But they did not lay 
much Streſs upon the Objection of its being a Fraud on 


the Stamp-Duty. 


Disch ARx ORD on Common Bail. 
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Hilary Term 


11 Geo. 3. B. R. 1771. 


* 


In this Term, Great Alterations happened, both 
upon the Bench, and at the Bar. 


N the Firſt Day of it, the Great Seal (Lord Mars 
ald having again declined accepting it,) was deli- 
vered by the King to the Lord Commiſſioner Bar HU RST, 
as Lord CHANCELLOR of Great Britain: who was, upon 
this Occaſion, made a Peer, by the Title of Baron of 


Agſiey in Suſſex. 
A Day or two after, Sir John Eardley Wilmot reſigned 


his Office of Chief Juſtice of the Common Pleas : And Mr, 
De Grey, his Majeſty's Attorney General, ſucceeded him, 


Edward Thurlow Eſq; Solicitor General ſucceeded Ld, 
Ch. J. De Grey, as Attorney General: And Alexander 


Medderburne Eſq; was made Solicitor General 


George Nares Eſq; One of the King's Serjeants was 


Enighted, and made a Judge of the Court of Common Pleas, 


Mr. Gryffith Price, Mr. Perrin, and Mr. Skynner were 
made King's Counſel; and Serjeant Leigh, King's Serjeant, 


Hutchinſon, Executrix, v. Brice. 


HE Covxr refuſed to ſet aſide a Nonſuit voluntarily 
ſuffered by the Plaintiff, and to give him Leave to reply 

de novo. He had replied, ** that the Cauſeo Action aroſe with- 
&« in ſix Vears: which Fact he could not prove. He wanted, 
| therefore, 


Y 
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therefore, to ſet aſide the Nonſuit, and reply de novo. 
which, if he had ſucceeded in, he would have replied, 
« that the Writ of Latitat iſſued within the ſix Years,” But 


Tux Covxr ſaid, that that would make a quite new 
Queſtionz which the Plaintiff had before pretermitted, and 
had put the Iſſue upon quite another foot, and upon a 
Point which he could not eftabliſh, '- | Cs 


RULE DISCHARGED, * 


Mr. Dunning was for the Motion; Mr. Wallace againſt 
it, | %ͤͤ 000000 TTL 
V. ante, Robinſon v, Raley, P. 1757, 30 G. 2. in my iſt 

Vol. pa. 316. to 323. and alſo Alder v. Chip, H. 


1759, 32 C. 2. in my 2d. Vol. pa. 756, 


Burchall v. Ballamy., Pay if 
| nnen ae: Ne Feb. 1771. 
HIS Cauſe had formerly gone down to Trial; and 
went off, upon a Reference to Arbitrators: But the 
Arbitrators never made any Award. The Cauſe, there- 
upon, went down to Trial, a ſecond Time: When the 
Plaintiff prevailed, and obtained a Verdict. ; 
Mr. Mansfield moved, on Behalf of the Plaintiff, for the 
Court's Direction to Mr. Benton to allow the Plaintiff 
« the Coſts of going to Trial at the former Aſſizes;“ as 
the Event of the Arbitrators having made no Award had 
rendered it neceſſary for the Plaintiff. to go down to Trial 
aſecond Time, and he had prevailed in it. He, argued 
that as this Caſe was exactly ſimilar to that of a Cauſe's go- 
ing off as a Remanet: in which laſt Caſe, Coſts are al- 


ways paid; * ſo therefore ought they in this Caſe. T 8 Fs ; _ 


Note—It was ſaid, and not contradicted, that before g e's 85 


this Time, it was the Courſe of the Court of King's Bench, margine. 
and had alſo (till very lately) been the Courſe of the Com- 

mon Pleas, to allow the Colts of a former going down. to. 

Trial, in that ingle Caſe only, of a Cauſe's going off as a + v. Ante, 
Renanet: But the Court of Common Pleas, about three 1987. and 
or four Years ago, extended it (by a Direction given to „ = ner 
their Prothonotaries) to ether ſimilar Caſes which fell 8 
within the ſame Reaſon. to dn V. ante, 
6 C3 J) tro notelt al:inrga lt 5 $6 940 ut ſupra, Py 

The Counſel for the Defendant. therefore anſwered Mr. 1988 in 

Mansfield, That though the Court of Common Plea had märgne. 
recently thought fit to extend this Allowance of Co fls to 


other Caſes of the like kind with Remanet's, yet this 5 
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bad always confned it to che fingle Caſe of the Cauſe's going 
off upon a Remanet, and had never allowed it in any other, 
how fimilar ſoever it might appear, | 


Fux Covxr, (in order to make the Practice of the 
two Courts correſpond,) directed that for the future in all 
Caſes where a Cauſe goes down to Trial, and goes off, 
upon any Occaſion, without the Fault, Contrivance or Ma- 
nagement of the Parties, and is afterwards brought down 
again to Trial; the Colts of ſuch former abortive going 
down to Trial ſball be taxed and allowed ts the Party final- 
ly prevailing, in the ſame manner as if the Cauſe had gone 


off upon a Kemanet. 


However they did not think it right to include the 
preſent Motion in the Directions which they gave for fu- 
ture Caſes, nor to allow the preſent Plaintiff the Coſts he 
ie Practice of 757 Court had hither- 


to been againſt it. 


Therefore Mr. Marsfield took Nothing by his Mo- 
tion: (though he had the Merit of thus contributin 


to the Settling of the Practice for the future.) 3 
ohn Wilkinſon—Plaintiff 


e * 

Richard Colley—Defendant. 
Shropſhire HIS was an Aftion in Debt on the $a, 
(to wit) 4 Gee. 2. Chapter 28: and the third Count 
in the Declaration ſet forth. EY, 

Tu ar onthe 25th Day of March 1968, Plaintiff de- 

miſed to Defendant a certain Meſſuage or Tenement and 
Lands with the Appurtenances, ſituate, lying and being 


in the Pariſhes of Bręſeley and Barrow in the County afore- 


ſaid. To have and to hold the Premiſſes within the Ap- 

urtenances to Defendant, from thenceforth for and dur- 
ing the Space of one whole Year, from thence next enſuing 
and fully to be compleat and ended; Vielding and paying 
to Plaintiff for the ſame the Sum of 1067, by Equal Porti- 
ons half yearly (that is to ſay) on the 29th Day of Sep- 
tember and the 25th Day of March then next following: 


by virtue of which Demiſe Defendant afterwards, to wit, 


on the 26th Day of March 1568, Entered into the Pre- 
miſſes with the Appurtenances belonging to Plaintiff. And 
Plaintiff further ſays that he, after the making of the faid 
Demiſe, and during the Continuance thereof, (that is 

| : to 


one Henry Mytton the AM of Plaintiff thereunto law- 
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ing in Poſſeſſion of the Premiſſes with the Appurtenances 
by virtue of the faid Demiſe, and the Reverſion thereby 
belonging to Plaintiff as aforeſaid, at Bro/eley aforeſaid, by 
fully authorized, made a Demand of, and gave Notice in 
Writing to Defendant for en up the ' Poſſeſſion of 
the ſaid demiſed Premiſſes on the 25th of March then next 
following. And Plaintiff. further ſays that he, by his, Gd 
Agent, afterwards, to wit on the 26th of March 1769, a 

Broſeley aforeſaid, demanded of Defendant that he wquld 
deliver up the Poſſeſſion of, the Premiſſes to Plaintiff ac» 


cording to ſaid Notice, Nevertheleſs Defendant did not 


then and there deliver up the Poſſeſſiion of the ſaid laſt men- 
tioned demiſed Premiſſes to, Plaintiff; but to deliver the 
fame to Plaintiff altogether neglected and refuſed, and 
wilfully held over the fame from Plaintiff for a long Space 
of Time, to wit for the Space of 14 Months then, next fol- 


lowing. And Plaintiff doth aver that the demiſed Premiſ- 


ſes at the ſaid Time of the holding over the ſame were of the 
yearly value of 50l. and by reaſonof ſuch withholding and 
holding over the faid demiſed Premiſſes with the, Appurte- 
nances from Plaintiff, and by Force of the Statute Oc, an 
Action hath accrued to Plaintiff to demand and have of De- 


fendant 3801. (that is to ſay) at the Rate of double the 


yearly Value of the ſaid demiſed Premiſſes with the Appur- 


tenances aforeſaid. 


To which Declaration the Defendant pleaded the Gene- 


ral Iſſue; and, Iſſue being joined, this Cauſe came on to 


be tried at the laſt Aſſize held for the County of Salop. 


It appeared in Evidence, that Themas Stanley late of 
Buildeuas-Abbey in the County of Salop deceaſed was at 
the Time of his Death poſſeſſed of the Premiſſes mentioned 
in the Declaration, being Leaſehold, for a Term of Years 
ſubſiſting; and by his Will bequeathed the ſame to Fruſ- 
tees, of whom the Plaintiff was one and is the Survivor; 
In Truſt for the Children of his Brother John Stauley, who 
then were and ſtill are Infants; and appointed Plaintiff Ex- 
ecutor of his Will. | | | | 


That Plaintiff, as his Executor, took the Poſſeſſion of 


the Premiſſes; and continued to receive the Rents and 


Profits, until 25th March 1767, 


That a Bill was filed in the High Court of Chancery, 


on the Part of the Infant Children of the ſaid Jobn Stanley, 
"60 | | againſt 


to ſay) on the th Day of May, 1768, Defendant then be- 


CY 
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againſt the Plaintiff; for an Account of the Rents and 
Profits the Premiſſes received by him: who was decreed 
to account and to pay Coſts. | 


That by an Order made in the fame Court, bearing date 

| the 13th Feb. 1767, Henry Mytton was appointed the Re. 

1 | | ceiver of the Rents and Profits of the Premiſſes; and with 
| Liberty to let and ſet the fame, with the Approbation of 
the Maſter, as there ſhould be Occaſion. : 
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That Defendant was Tenant of the Premiſſes, for a Term 
of Years, which expired on the 25th of March 1767; at 
the Yearly Rent of 106ʃ. | 


SANE oa 


n 


That Defendant paid the Rent for the Premiſſes to Plain- 

tiff, as Executor, to the 25th March 1767; and from 
f that Time, to the 25th March 1769, to the ſaid Henry 

Mytton, the Receiver. F 


FFF 


That a Notice in 3 ſigned by the ſaid Henry 
Mytton, was delivered to Defendant, on the 7th of May 
1768, in the Words and Figures following: Mr. Rich- 
% ard Colley I hereby give you Notice to quit the Lands and 
1 Tenements you hold at Szw7nney in the Pariſhes of Broſe- 
ley and Barrow and County of Salap, of which I am 
appointed Receiver by the Court of Chancery, at Lach- 
© day next. And I do hereby give you Notice, not to 
«© commit any Waſte Havock or Deſtruction on the Pre- 
«© miſſes, and not to ſell any Hay Straw Compoſt or Ma- 
«© nure from off the ſame, as you will anſwer the ſame at 

„ your Peril. Your Humble Servant Henry Mytton Cle- 
„ ebury, 7th May 1768. To Mr. Richard Colley at Swin- 

ney.” | . 1 8 


That on Application to the Court of Chancery, an Or- 
der was made in the ſaid Cauſe, on a Suggeſtion that the 
Defendant had refuſed to quit the Poſſeſſion, that Plaintiff 
in ſaid Cauſe might be at Liberty to bring an Action againſt 
the Defendant for double Rent, in the Name of the Plain- 
tiff, againſt the Defendant. | TH 8 


That the Defendant did not quit the Poſſeſſion of the 
Premiſſes, in purſuance of the above Notice, at the Ex- 
piration of his ſaid Term; but held over the ſame, for the 
Space of 14 Months then next following. 


It appeared in Evidence, that a Demand was made of 
the Poſſeſſion of the Premiſſes, after the actual 28 out 
of the Writ: And no other Evidence was given, of an) 
other Demand being made ſubſequent to the Notice to 


uit, ; 
* | That 


n 
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That the Premiſſes ate of the yearly Value of $27. and 
Defendant is ftill in Poſſeſſion thereof. 


The jury find a Verdict for the Plaintiff, on the 
third Count in the Declaration; ſubject to the 
Opinion of the Court, Whether under the Cir- 
cumſtances of this Caſe, the preſent Action can 
be maintained againſt Defendant' for double the 
yearly Value of the ſaid Premiſſes, for the Time 
that Defendant held over the ſaid Premiſſes after 
the expiration of hes aid Term. 


IL. Kenyon for Plaintiff, 

The Defendane 8 Counſel raiſed ſeveral Objections to che 
Plaintiff's recovering the double yearly Value, in this Acti- 
on; and etideavourtd to ſhew that the Circumſtances re- 
quired by this Act of Parliament had not been complied 


2 — — —— — — 
b — — 


with. The Act & directs © that the Perſons wilfully hold- * v. Sea. i. 


« ing over, after the Determination of the Term or Terms, 
H and after Demand made, and Notice in, Writing given, 
* for delivering the Poſſeſſion, by his or their Landlord 
* or Leffors, or the Perſon or Perſons' to Whom the Re- 
* mainder or Reverſion {hall belong, his or their Agent 
* or Agents thereunto /azyfully Authorized, ſhall pay at 
© the Rate of double the ycarly Value, for ſo long "Time 
as the Lands Sc, are detained; to be recovered by Ac- 
tion of Debt Sc Againſt the recovering of which ſaid 
% Pexalty, there ſhall be no Relief in Equity. TOY 


1ſt, This Notice was not given by the "Wow AV oy nor by ift. Objecti. 
any Agent of his rhereunto lawfully authefized. It was on. 


given by Mr. Myron alone; the Receiver under the Order 
of Chancery; without ' mentioning the Lzndlord” at all. 
But Mr, Mytton had no Authority to turn out the Tenants: 
He was only appointed Receiver of the Rents and Profits, 
with Liberty to let and ſet the Premiſſes with the Appro- 
bation of the Maſter.” The Order does not impower him 
to do any thing more than that. He is not, therefore, 
within the Words or Meaning of this Statute, an Agent 
lawfully authorized to give Notice for delivering Poſſ eilion. 
And as this is a Lena! Act, the Order, of Chancery can 
give no Aſſiſtance towards recovering the Eenalty, 


2d. A Demand was neceſſary, as well as Notice i in Writ- 2d ObjeAti- 
ing: The Words are “ after Demand made, and Notice on. 


«in Writing, for delivering the Poſſeſſion.“ The De- 


mand is ne of the Notice. The en, 
| ee 


— 
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deed alledges a Demand: But it was not ſufficiently prov- 
ed. There was no Demand previous to the bringing of 
the Action. The only Evidence was, that a Demand 

es vas made of the Poſſeſſion of the Premiſſes, after the 
« actual Suing out of the Writ,” Now a Demand /ud/c- 
quent to the Action is no Demand at all. 


3d. Odjecti- As the Notice was © to quit the Poſſeſſion at a fixed 
on. 


Time,“ Somebody ought to have attended, to receive 

it. 115 | * 

Mr. Kenyon, Counſel for the Plaintiff, was beginning 
to anſwer theſe Objections; but was ſtopped by the Coutt, 
35 they thought it a plain Caſe on his Side, and were una- 

+ nimous in that Opinion. Yea: | 

5 They held that the Receiver was an Agent for the 

Landlord, lawfully authorized for this Purpoſe; and that 


the Notice in Writing was itſelf a ſufficient Demand. They 


held this to be a remedial Law: The Penalty is given to 
the Patty aggrieved. 4 3 5 5 
W net etihe PosTFa be delivered to the 
PLAINTIFF. Te 


Mr. Kenyon, in anſwer to the firſt Objection, cited 3 
Athyns 350. Pitt v. Susauden; where Ld. Hardwicke ſaid 
<< that a Receiver had a Power to diſtrain for Rent, 
«« without firſt applying for a particular Order for that 
£ Purpoſe.” ? 


Mr. Beareraſt, who made the. Objection, ſaid, that 
that Caſe did not apply to the preſent, nor clear it from 


his Objection: It did not prove that a Receiver had Power 
do turn out the Tenants, | | | 


Menday Purdy v. Stacey. 
11th Febru- ; | | 


ary 177 


* 1 HIS was a Motion in Arreſt of Judgment, after a 
| general Verdict for the Plaintiff in an Action for De- 
famatory Words, charging the Plaintiff with having given 
200/, for a Warrant to be Purſer of Man of War, (the 
Magnanime:) but they did not ſpecify, to whom he, gave 
the Money. le 


Serjeant Davy and Serjeant Glynn objected, that the 
Words are not actionable. This Office was Saleable at 
Common Law: And it is not within the 5 & 6 Edu. 6 
| or 


2 


f 
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or ak other Way prohibited. They cited 2 Vernen 308. 
Symonds v. Gibſon; where the Court of Chancery faid, they 


could not ſet aſide the Bonds; but they relieved againſt | 


four Bonds entered into. for the Defendant's quitting 
his Pretence to the Purſerſhip of One of the King's 
Men of War, and procuring the Obligor, to be ad- 
mitted to it; upon Payment of the Principal Money, 
without intereſt or Coſts, They alſo cited Law v. Law, 
reported in 3 Peere Williams 391. and in Mr. Forre/te/*s 
Reports 140. in which Caſe, the Lord Chancellor 700 
ſaid * The Caſe of Beresford v. Done 1 Vernon 98, relat- 
ec ed to a Commiſſion in the Army, and no Law prohibits 
& the Sale of ſuch, no more than it does that of a Purſer 
ce of a Ship; which was Symonds v. Gibbous, 2 Vernon 
« 308,” There is no Truſt of any public Kind, either 
Civil or Military, annexed to this Office: The Purſer is 


nothing more than a Sutler. 


But even ſuppoſing the Selling this Office to be an Of- 


fence, yet the Byyer would not be an Offender. The ſim- 


ple Buying of an Office is not criminal. 


Here is no crime charged upon the Plaintiff, nor any 
thing that affects his Credit. | 


Mr. Wallace and Mr. Dunning contra, on Behalf of the 
Plaintiff, argued that this is a Public Office; an Office 
of Truſt and Confidence, having the Diſpoſition of the 
King's Stores; and that the buying and ſelling it muſt be 
prejudicial to the King's Service, They cited 1 Hawkin's 


pt. cap. 67. * to prove the Criminality of taking or giving 2 * Sed ion 3. 


Reward for Offices of a public Nature. A Seller can't 
exiſt, without a Buyer. The Buying is the Temptation 
to the Crime of Selling. If one is criminal, the other is 
ſo too. This Impatation was flanderous, therefore upon 
the Plaintiff, and actionable: And there in no Reafon to 
arreſt the Judgment. As to the Caſes cited, they diſput- 
ed their Application to the preſent Caſe, It appears upon 
the preſent Declaration, that this is an Office of Truſt, in 
the Diſpoſal of the Lords of the Admirality by Warrant: 
And the Plaintiff is charged with having giving 200/. for 
this Warrant, This Charge muſt therefore be underſtood, 
© that he bought it of Thoſe Perſons in whoſe Diſpeſal it 
* was;z” that is, of the Commiſſioners of the Admiralty. 


Tux Cour, upon this Argument on Friday 8th 
February, had a Doubt concerning the Conſtruction of the 
Words of the Declaration, wiz. Whether they imported 


that Mr. Purdy gave the Money To the Commiſioners of 


the Admiralty, for this Warrant, If the Words had clear- 
ly imported that he gave Money to the Commiſſioners 
themſelves who had the Diſpoſal of the Warrant, they 

| 5 | had 


S 


N „ 


— 
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had no doubt but that would have been a Corruption of 
a Public Truft, and a Crime both in the Commiſſioners 
and the Perſon tempting them ſo ſuch Corruption: And 
conſequently the Words would have imported a Criminal 
Charge, and been aQtionable, They therefore took a 
few Days for their further Conſideration, „ 


And now Loxd MANSFIEL SD declared their O pini- 

on that the Charge was ſo looſe, that it did not of itſelf 
import a Crime: And Nothing can be intended; no 
Averment of the Meaning of the Words, by an Iunnuendo. 
If the Plaintiff, does not ſhew that the Words are actiona- 
ble, that Defect can't be ſupplied. Now here is Nothing 
that ſkews 7 whom this Money was given; And as it is 
not averred, We can't intend it. If the Commiſſioners of 
the Admiralty were to take Money for their Warrant to 
appoint a Perſon to be Purſer, it would be criminal in the 
Corrupter and Corrupted. But there are Caſes where it 
may not be unlawful to give Money to other Perſons. In 
the preſent Caſe, it is defectively laid, and does not ap- 
ear to be Defamation or a Charge of any indiQable Crime, 


herefore 

5 jop N muſt be AA REST Eb. 
Saturday Rex verſus Inhabitants of Great Broughton. 
Sth Febrna- , 5 8x1 6] F | Hie 
ry 1771, TFT \HIS was a Writ of Error Directed to the Juſtices of 


Peace of the County of Cumberland, upon a Judg- 

ment given by the General Quarter Seſſions of that Coun- 

ty, in an Indictment againſt the Inhabitants of the Divi- 

fron of Great Broyghtan in the Pariſh of Bridekirh, for not 
repairing. a Highway in the ſaid Pariſh; ' whereof the. ſaid 
Inhabitants of the ſaid Diviſion werę Indicted and convict- 

ed. The Indictment is in the Common Form; Alledg- 

ing that there is, and was from the Time whereof the Me- 

mory of Man is not to the contrary, a Common and anci- 

ent King's High-way for all the King's Liege Subjects Sc, 
leading from Flimby Parts and Woodſide to the Market- 

Town of Wigtonin the ſaid County; and that a certain 

Fart of the ſame King's Common Highway, at the Pariſl. 

of Bridekirk in the County aforeſaid, between a Rivulet Sc 

and a certain Sc, (particularizing its Length and 

5 HBreadth,) on the 26th of June Cc, and continually after- 
| wards Sc, was and yet is very ruinous Sc; And that the 
j Inhabitants of. the Divis iox of Great Broughton in the Pa- 
| rrliſh of Bridekirkaforefaid the Common Highway aforeſaid 
q (fo as aforeſaid being in Decay) from the Time whereof 
the Memory of Man is not to the contrary, ought to repair 
and amend, when and ſo often as it ſhall be neceſſary. rf b 
„„ | pon 
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Upon, Not Guilty“ pleaded, the Jury found a Ver- 
dict, «that the ſaid Inhabitants of the ſaid Diviſion of 
Great Broughton are guilty of the Premiſſes c.“ 


The Judgment of the Quarter ene is, That they do 
forfeit to the King, by Occaſion of the Nuiſance aforeſaid 
in not repairing the King's Highway aforeſaid, the Sum 
of 100/, | 


The Aſſignment of Error is inter alia, That it is not 
ſhewn or alledged in the Indictment, that the Inhabitants 
of this Diviſion of Great Broughton have uſed and been dc 
cuſiomed and of Right ought to repair and amend thts 
Highway; orin what right, or for what Cauſe, by what 
Obligation, or upon what Account they ought to repair and 
amend the ſame, ©% | 


Mr. Mansfield, on behalf of the Defendants, objected 
That by Common Law, excluſive of Cuſtom, Preſcription 
Sc, the Inhabitants of a particular Diviſion of a Pariſh, 
are NOT bound to repair: And here is no Cuſtom, Preſcrip- 
tion, or particular Reaſon ſhewn, for obliging them to re- 
pair this High-way. It is only alledged, in general, 
* that they ought to repair and amend it, when and ſo of- 
«« ten as it ſhall be neceſſary,” | 


Mr. Davenport, Contra, argued that it was ſufficiently 
charged as a Preſcription: It is charged © that from the 
„Time whereof the Memory of Man is not to the contra- 
66 ry,” they ought to repair and amend it, when and ſo often 
as it ſhall be neceſſary. Technical Words are not neceſſa- 
ry: A Preſcription may be by Implication; as, particu- 
larly, ratione tenure, He cited Tremaine, 199. 201. 202. 
i Ventris 341. & 1 Siderfin 140, 


Mr. Mansfield replied, that it is not alledged that they 
have immemorially repaired, This is a Defe& in Sub- 
ſtance, Preſcription and ratione tenure are diſtinct Things. 
The Caſes cited do not ſupport this Indictment. 


Loxp MANSFIEL D was not in Court, 
Mr. Juſtice As roN. It don't appear that the In- 


habitants of this Diviſion are bound to repair this 
Highway. By Common Law and of Common Right, 


the Inhabitants of the Pari/h at large are bound to repair 
the Highways: And here is no Reaſon ſhewn why this 


particular Diviſion ſhould be obliged to do it, 
Mr, 
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lies of Common Right, upon the whole Pariſh: but az 


inous Road lay, There the Indictment was not againſt a 


ſent One is;) but againſt the I bole of the Pariſh that lay 


———— 


Mr. Juſtice WILL ESs concurred with his Brother 


Alon; and faid that it ought to appear upon the face of 


the Indictment, by what Right the Charge was laid upon 
this particular Diviſion, | 


Mr. Juſtice As nnuxs r was of the ſame Opinion, 
If You lay a Charge upon Perſons againſt Common Right, 
You muſt ſhew how they are bound. It is not enou h, 
to ſhew that they immemorially gt to repair: It ſhould 
be ſhewn, that they have repaired. He mentioned the 
Ciſe of Meſton under Peryars (which ſee, ante, Vol. 4. pa, 
2507.) where it was holden that the Repair of Highwayz 


that Pariſh lay within two diſtinct Counties, an Indictment 
might be brought againſt that Part of it in which the ry. 


particular Precin& or Diviſion of the Pariſh, (as the pre. 


within the County of Gloucefter, in which that Indictment 
was brought, 


Tar Cour therefore held this Indiament to be 
bad; and unanimouſly reverſed the Judgment, 


JUDGMENT REVERSED, 


The End of Hilary Term 1771, 11 Geo. 3. 
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White v. Barber 


This was a Caſe out of Chancery; ſtated as follows— 


—— 


BETWEEN. 


{ Robert White and Eleanor his 


Wife, (which ſaid Eleanor was 
the Widow and Deviſee of Ed- 
ward Preſgrave deceaſed,) Ed- 
ward Preſgrave and John Preſ- 
grave Infants, (who are the two 
ſurviving Sons and only Chil- 


| dren of the ſaid Edward Preſ- 
grave deceaſed,) by the faid 


Robert White their next 
Friend Plaintiffs ; 
And 
ThomasBarber, John Preſgrave 


Preſgrave, and Thomas Cham, 


| 


Y Defendants 


E PRE S GRAVE, being ſeized and 
poſſeſſed of a very Conſiderable Real and Perſonal 
Eſtate, did on or about the 2oth October 1753, duly make 
his Will in Writing, and thereby gave and deviſed to Ele- 
anor his Wife the ſeveral Freehold and Copyhold Premiſſes 


therein particularly 


miſſes he had previouſly 


mentioned, (which ſaid Copyhold Pre- 


ſurrendered to the Uſe of his * 
| | 0 


Tueſday 23d 
April 177 


John Pare, Edward Preſgrave 
Cham, William Cham, Edward 
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To hold the ſame unto the ſaid Eleanor until his ſon 77 
mas Preſgrave ſhould attain the Age of twenty-one Years, 
In Truſt nevertheleſs that ſhe ſhould educate and maintain 
him till that Time, out of the Rents and Profits of the 
ſaid Premiſſes: and then he deviſed the ſame to his ſaid 
Son Thomas in Fee, But if it ſhould happen that his ſaid 
Wife ſhoutd be enfient with one or more Children at the 


Time of his Deceaſe, and his ſaid Son. Thomas ſhould die 


without Iſſue before he attained the Age cf twenty-one 
Years, ſuch Child or Children being then living, He then 
deviſed the ſaid Premiſſes to his ſaid Wife till ſuch Child 
or Children ſhould attain his her or their Ages of twenty 
one Years: In Truſt nevertheleſs that ſhe ſhould educate 
and maintain ſuch Child or Children till that Time, out 
of the Rents and Profits of the ſaid Premifſes: And then 
he deviſed the ſame to ſuch Child or Children in Fee, But 
if it happened that his ſaid Son Thomas ſhould die without 
leaving Iſſue of his Body, and before he attained the Age 


of twenty-one Years, or that his faid Wife ſhould at the 


Time of his the ſaid 'Teſtator*s Deceaſe be enſient wit! one 
or more Child or Children who ſhould die without leaving 
Iſſue of his her or their Body or Bodys, before he ſhe ot 
they attained their Age- or Ages of twenty-one Year, 
Then he deviſed the ſaid Premiſſes to his ſaid Wife for the 
Term of her natural Life; and from and after her De- 
ceaſe, then as to Part of the ſaid Copyhold Premiſſes, he 
deviſed the fame to his Nephew the Defendant Edward 
Preſgrave Cham in Fee. And the other Part of his faid 
Copyhold Premiſſes he deviſed to his Nephew Thema; 
FF Se Fee: But if he ſhould die without lawful Iſſue 
of his body, Then he deviſed the ſaid Premiſſes to the 
Tight Heirs of ohn Cham and Mary his Wife, (both de- 
ceaſed, in Fee. And as to the Reſidue of the ſaid Free- 
hold and Copyhold Premiſſes; he deviſed the ſame to his 
Nephew the Defendant William Cham, to his Godſon the 
Defendant Edward Preſgrave and to his Nephew the De- 
fendant Thomas Cham, in certain Proportions, in Fee.— 


The Teſtator gave to his ſaid Wife 3oo!. and all his Plate, 
houſehold Goods and houſehold Furniture of what kind 


ſoever. He alſo gave to his Nephew Themas Barber 50l 


To Elizabeth Thompſon an Annuity of 11. 45. od. To 
Fohn Preſgrave an Annuity of 11. 105. And ſubjected hi: 
Perſonal Eſtate to the Payment thereof; and directed 
Branch of the fame Size Faſhion and Value as that in Your: 
Church ſhould be hung up and placed in Larngroft Church, 
the Charges whereof he directed ſhould'be paid out of his Per- 
ſonal Eſtate; And gave all the Reſidue and Remainder of his 
Goods ChattelsandPerſonalEſtate of what Nature or Kind ſo- 


Evel 
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ever and whereſoever, after Payment of his Debts Legacies 
and Funeral Expences and the ſaid ſeveral Annuities and 
other Payments with which he had charged his Perſonal 
Eftate, to certain Truſtees in his Will named, in Truſt for 
the Sole and only Uſe and Benefit of his ſaid Son Thomas, 
to be paid him at the Age of 21 Years ; and thereby ap- 

inted ſaid Truſtees, Executors and Truſtees of his ſaid 
Will for the Uſes and Purpoſes aforeſaid. But if it ſhould 
happen that his ſaid Wife ſhould at the Time of his Deceaſe 


be enſient with one or more Child or Children, Then and 
in ſuch Caſe he bequeathed all the ſaid Reſidue and Re- 


mainder of his Perſonal Eſtate, ſubject and chargeable as 
aforeſaid, to his ſaid Executors in Truſt for ſuch Child or 
Children as his ſaid Wife ſhould happen to be enſient with 
at his Death; to be paid to ſuch Child when He or She 
ſhould attain his or her Age of twenty-one Years; and if 
more than one Child, then to be equally divided amongſt 
them Share and Share alike, to be _ to them at their 


: reſpective Ages of n And in that Caſe, the ſaid 
W Teſtator appointed the 


aid Truſtees Executors and Truſ- 
tees of his Will for the Purpoſes aforeſaid. But if it ſhould 
happen that his ſaid Wife ſhould not be enſient with one or 
more Child or Children at the Time of his Deceaſe, or 
that his ſaid Son Thomas ſhould die before he attained his 
Age of twenty-one Years without Iſſue of his Body, or 
that his Wife ſhould at his Deceaſe be enſient with 
one or more Child or Children ſuch Child or Children ſhould 
happen to die before He She or they ſhould attain their re- 
ſpective Age of twenty-one without Iſſue of his her or their 


; | reſpeQtive Body or Bodies, then and in every of the ſaid 


Caſes he thereby gave and bequeathed to his Nephew The- 
mas Barber all the ſaid Reſidue of his Perſonal Eſtate ; he 
paying all his Debts, Legacies, Funeral Expences and the 


ſeveral Annuities and other Payments with which he had 


charged his ſaid Perſonal Eſtate. And in ſuch Caſe the 
ſaid Teſtator appointed the ſaid Thomas Barber Sole Ex- 
ecutor of ſaid Will; and thereby directed that if the ſaid 
Thomas Barber ſhould become intitled to his ſaid Perſonal 


W Eſtate, according to the ſeveral Directions therein before 


mentioned, he ſhould pay thereout ſeveral Legacies in his 
Will particularly mentioned, and in ſuch manner as therein 


is particularly mentioned, amounting to 770/, and an An- 
nuity of 2. therein alſo mentioned. 


The Teſtator, at the Time of making his ſaid Will, had 
only one Child, the ſaid Thomas : But after the making 
thereof, and before his Death, he had two other Sons 


born, vis. the Plaintiffs Edward and John, 
Vor. V. 1 On 
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On the 12th of January 1759, the ſaid Teſtator Edward 
Preſgrave died, without altering or revoking his Will; 
leaving Iſſue three Children, the ſaid Thomas Preſgrade, 
who died without Iſſue in Auguſt 1766; and the ſaid £4. 
ward Preſgerave and John Preſerave, Infants of tender 
Years, who were born after the making of the Will, in 
the Teſtator's Life-time, and who are till living, and who 
are not provided for, unleſs they take by this Will. 


The ſaid Eleanor is ſtill living; but was not enſient at 


the Time of the Teſtator's Peath. 


The Plaintiffs brought their Bill in the Court of Chan- 
cery (amongſt other things) for an Account of the Per- 
ſonal Eftate of the ſaid Teſtator; and to have the Surplus 
thereof placed out for the Benefit of the two Infant Plain- 
tiffs ; and that a ſufficient Part of the Rents and Profits of 
the Teſtator's real Eſtate might be applyed for the Main- 
tenance and Education of Plaintiffs Edward and Jol, 
the Infants, till they ſhould reſpectively attain the Age of 
twenty-one Years. | | 


The Cauſe came on to be heard before the Right Honour- 
able the Lord Chancellor on the 7th of June 1769; when 
it was decreed that this Caſe ſhould be made for the” Opi- 
nion of this Honourable Court. | 


« Whether, in the Event that has happened, any 
ce and what Eſtate is veſted in the Plaintiff Eleanor 
cc and the ſeveral Defendants the Deviſees, or any 
ce of them: And if no Eſtate is veſted in them or 
« any of them, Then whether any and what Eſtate 
< is veſted in the Plaintiffs Edward and John Preſ- 
« grade the two Infant Children, or either of them?” 


John Glynn 
Fo Dunning. ; 


This Caſe was twice argued in the Court of King's 
Bench firſt, on Tueſday 20th Newember 17710, by Ser- 
Jeant Glynn for the Plaintiffs, and Mr. Davenport for the 
Defendants; and again, on Friday 25th Fanuary 1771, 
by Mr. Wallace, for the Younger Infant Son, John Freſ— 
grave, and Mr. Morton, for the Elder Infant Son, Edward 
Preſgrave, and Mr. Dunning, for the Nephews, 


On 


66 
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On Behalf of the Infant Sons, it was urged, That the 
Intention of the Teſtator could not poſſibly be miſtaken: 
No one could doubt but that he meant to include all ſuch 
Sons as ſhould be born after the making of his Will, Ic 


— — o&X # ww ws. . “ 


phews to his own Sons, and to leave his own Sons totally 
unprovided for; eſpecially, as he had taken Care to pro- 
vide for ſuch Child or Children as his Wife ſuould be enſi- 
ent with at the Time of his Death. And as the Teſtator's 
Intention is perfectly clear and undoubted, the Court will 
rectify the Expreſſion, or even ſupply proper Words, in 
order to effectuate it. 


In Support of which Poſition, they cited Cre. Car. 185. 
Spalding v. Spalding. 3 Lev. 125. Luxferd v. Cheeke. 1 
Peere Williams 426. Hewitt v. Ireland. 2 Peere Williams 
194. Newland v. Sheppard, They alſo mentioned the 
Caſe of Fonnereauy v. Fonnereauz where the Court of 
Chancery ſupplied the Words“ or ſhould leave Iſſue that 
* ſhould die.” Theſe Caſes go further than the preſent 
Caſe requires: It would be enough, in the preſent Caſe, 
to ſupply—“ that if the Wife ſhould be afterwards en- 
&« fient of any Child or Children.“ | 


Mr. Morton argued, that the Words“ If his Wife 
© ſhould be enfient at the Time of his Deceaſe,”” ſhould 
be taken as a Condition precedent, rather than his Son and 
Heir ſhould be diſinherited. And he compared it to the. 
Caſe of Graſcot and Warren, in 12 Mod. 128, 


On behalf of the Nephews, It was anſwered That it is 
not enough, to ſay “ that the Teſtator did not intend to 
* exclude the Infant Plaintiffs:” It is plain that he did 27 
intend to include them. He did not forefee that he ſhould 
have theſe two after-born Children in his Life-time : And 
not foreſeeing ſuch an Event, he did not mean to provide 
for it. He had it in his Power to alter his Will, upon the 
Change of Circumſtances: But he did not do ſo. The 
Limitation “ to his Nephews“ is therefore ſtill ſubſiſting: 
It never was a void One, though it may be now become a 
hard One. However, the Will muſt be taken as it ſtands : 
No Body's Withes can alter it. The Teſtator has not 
thought fit to alter it: and it is not in the Fower of the 
Court, to make a Will for him. If a Batchelor makes a 
Will, and thereby gives away his Eſtate z and afterwards 
marries z it has neyer been determined that fuch a Will 
ſhall not ſtand, 


As to the Wife's being“ enfient at the Time of the 
„ Teſtator's Death” being a Condition precedent—The 
13 Caſe 


is not poſſible to conceive that he meant to prefer his Ne- 
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| Caſe of Jones and Weſtcomb ſhews that it was not, [See 


that Caſe, in Rep. Eg. 74. Precedents in Chancery 316, 
and the Abridgment of Eg. Cafes 245. pl. 10.) 


Tux Jupcss of this Court certified as follows— 


We are of Opinion, that the Proviſion made by the Teſ- 
tator being for Children which were to be born after the 
making of his Will, He certainly i*tende4 to comprehend 
all the Children which ſhould be born of his then Wife, 
(whether before or after his Deceaſe.) For, we think, 
that a Father, in making an expreſs Proviſion for any 
Children which his Wife ſhould be enſient with at the 
Time of his Deceaſe, could never intend to give his Eſtate 
to ſuch Children, in Excluſion of, or to his Nephews (as 
the event has happened) in Preference to, any Child or 
Children that might be born in bis Life-time. 


We are of Opinion, therefore, that (notwithſtanding 
the Defe# of Expreſſion in this Will, ) the Children bor be. 


fore the Teſtator's Death are virtually included in the Pro- 


vifion ſo anxiouſly made by a Parent for his Poſthumous 
Children; and that, upon the true Conſtruction of this 


Will, the Plaintiffs Edward and John will be entitled, 


(from the Teſtator's manifeft Intent,) to take an Eſtate in 
Fee in the Premiſſes, at their reſpective Ages of one and 
twenty; And that, in the mean time, the Plaintiff Elea- 
nor, their Mother, is intitled to hold the ſaid Premiſſes, 
ſubject to the Truſt of the ſaid Will, for their Education 
and Maintenance. 


MaNsrIELpD. 

R. As ro. 

E. WIILESV. 

W. H. AsnHuxs r. 


* 23d April 1771, 


V. Robinſon v. Robinſon. ante, pa 38, Vol. 

1. and Evans. ex Dimiſs. Brooke, Bart, v. 

Alley Eſq; and Others, (Sir William Duck- 

7 Daniel 3 Caſe,) ante, pa. 15743 1580. 
23. | 
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Stock, one &c. verſus Harris, Deputy-Poſtmaſter 


of Glouceſter. 1771. 


HIS Caſe came before the Court upon a Special 

Verdict, and was twice argued; vis. Firſt, on Fri- 
day 16th November 1 779» by Mr. Bearcreft for the Plain- 
tiff, and Mr. Morton for the Defendant; and now by Mr. 
Dunning for the Plaintiff, and Mr. Attorney General 
Thurlow for the Poſtmaſter, 


It was an Action brought againſt the Deputy-Poſt- 
maſter for not delivering out Letters directed to an Inhabi- 
tant of the City. 


The Declaration ſtated that the Defendant Gabriel Har- 
ris was Deputy-Poſtmaſter of that City; and that, as be- 
ing ſo, he ought to have delivered all Letters ſent by the 
Poſt and brought to him at the Poſt-Office of the ſaid Ci- 


ty, directed to any Perſon or Perſons being Inhabitants 
of the ſaid City, t or at the Place of Abode of ſuch Perſon 


or Perſons to whom the ſame Letters were reſpectively di- 


rected, within a reaſonable time after ſuch Letters were ſo - 


brought to the ſaid Gabriel at the ſaid Poſt-Office at the 
City of Glouceſter aforeſaid, Then it ſtates, that on ſuch 
a Day a certain Letter directed to him the ſaid 7% Shin- 
ner Stock (the Plaintiff) at the ſaid City of Gloucefter was 
ſent by the Poſt for him the ſaid 7% Skinner Stoch, and 
then and there brought to the ſaid Gabrzel at the Poſt-Office 
of the City of Glauceſter aforeſaid, and received by him the 
ſaid Gabriel there. Nevertheleſs, the ſaid Gabriel, well 
knowing the Premiſſes, but not regarding his Duty in that 
Behalf, did not deliver the ſaid Letter to or at the Place of 
Abode of the ſaid John Skinner Stock within a reaſonable 
Time after the ſaid Letter was ſo brought to and received 
by him the ſaid Gabriel as aforeſaid; but, on the contrary, 
wrongfully and 1njuriouſly kept and detained the ſame Let- 
ter from the ſaid John Skinner Stoch, for a long Space of 
Time over and above a reaſonable Time in that Behalf, te 
wit, for the Space of Three Days, 


The ſpecial Verdict was as follows. The Jurors find, 
that the Defendant, during the Time in the Declaration in 
that behalf mentioned, was and is Deputy-Poſtmaſter of 


the City of Gloucefter, under the Appointment of the Poſt- 
maſter General. That the Plaintiff, during that Time, 


was and is an Inhabitant of the ſaid City of Glouceſter ; 


and he and his Place of Abode well known to the Defen- 


dant. 
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dant. That the Defendant, being Deputy-Poſtmaſter as 
aforeſaid, did publiſh a Notice in the ſaid City, in the Words 
following, to wit,“ Poſt-Office, Glouceſter, May 20th 1769, 
Having conſulted his Majeſty's Poſtmaſter General, upon 
ce the preſent Method of carrying out and delivering Let- 
ce ters at the Place of Abode of the Individuals to whom 
& they are directed, I am informed by their Lordſhips, that 
I am NO obl/ized ſo to do; and that no Allowance will be 
& made Me from the General Poſt-Ofkice for my Expences 
& on that Account. Notice is therefore hereby given to 
ce the Inhabitants of this City, that after the. 3d Day of 
& June next, If it is agreeable to them to have their Letters 
delivered at their own Houſes, they muſt pay a Compen- 
« ſation to the Letter Carrier, of a Half-penny a Letter, 
& or a ſmall quarterly Allowance, as they think proper; or 
< elſe ſend for them to the Office, where they will be deli- 
6 vered for the Poſtage only. G. Harris, Poſtmaſter.” That 
until the Publication of this Notice, Letters directed to the 
Inhabitants of Glauceſter were always delivered to them at 
their Places of Abode within the ſaid City, by the Poſtmaſter 
for the Time being, without any Gratuity or Reward ove; 
and beyond the common Rate of Poſtage. That the Plain- 
tiff afterwards cauſed Notice to be delivered to the Deten- 
dant, in the Words following—** Sir, The Inconvenience 
© have fo long ſuffered, of not having my Letters deliver- 
ed to me as they uſed to be in the Time of your late Pre- 
5 deceſior Mr. Micolls, obliges me to give you Notice that 
from henceforwards I do expect and inſiſt that all Letters 
“ which ſhall come to your Office directed to Me be im- 
% mediately ſent by. You and delivered to Me at the 
„ Dweiling-houſe of Mr. Edmund Phillips in the Catharine- 
% Wheel-Lane, being my Place of Abode; without any De- 
lay, or further Expence than the common and legal Rate 
« of Poſtage. Iam Sc. John Skinner Stock, I'o Gabriel 
% Harris Eiq; Poſtmaſter of Gloucefter.” That afterwards, 
on the 24th of December 1769, the Defendant received, at 
his Office in the City of Glouce/ter, a Letter by the Poſt, 
directed for the Plaintiff, being the ſame mentioned in the 
Declaration: Which Letter the Defendant did Nor deli- 
Der to, or at the Flace of Abode of the Plaintiff z but the 
fame remained, with his Knowledge, in his Office for the 
Space of two Days; at the Expiration whereof, the ſame 
was ſent for, by the Plaintiff, to the Defendant's Office, 
and immediately delivered to him. | 


Referred to the Opinion of the Court © Whether the 
*f Defendant was OBLIGED TO DELIVER the Letter to the 
Plaintiff ar his Place of Abode, for the Poſtage only.” 
Ik he was, then the Jurors find a Verdict for the 
| Plaintiff; 
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Plaintiff; nominal Damages a Shilling; and Coſts 405. 
If he was not, then they find for the Defendant. 


Note, This is the Caſe which I hint at in Page 2153, of 
my 4th Volume, at the End of the Caſe of Barnes v. Foley. 
In the Beginning of that Caſe. of Barnes v. Foley 
(pa. 2149) I have ſaid that I had not then in my Poſſeſ- 
ſion the exact literal State of it; but promiſed to inſert it 


in future. This being a very proper Opportunity to diſ- 


charge myſelf of that Promiſe, I will here inſert it, 


(Barnes u. Foley, Eafter Term 1967. B. R.) * * V. ante, 


pa. 2149. 


T was an Action upon the Caſe for Money had and re- 

ceived—On Non Aſſumpſit, a Caſe was reſerved at the 
Trial; which ſtated That the Deſendant is Poſtmaſter of 
Bath, under the Appointment of the Poſtmaſter General. 
That upon the Defendant's Appointment, he publiſhed a 
Notice, © That Every Perſon who will either call at the 
6 Poſt-Office in Orchard-Street, or ſend their Servants for 
ce them, will receive their Letters at the legal Poſtage 
© only That the Letters that are delivered to all Perſons 
« for the future at their «wn Houſes will be charged one 
“ Halfpenny, except Thoſe which have heretofore paid 
“One Penny—That to prevent any Miſtakes, the Poſt- 
“ maſter of Bath will think Himſelf obliged to the Perſons 
ce that intend to fetch or ſend for their Letters after Man- 
* day the 2oth Inſtant, to ſend their Names and Places 
e of Abode in Writing to the Poſt-Office, that Care may 
© be taken to have their Letters properly ſorted by them- 
© ſelves—T hat as the Poſtmaſter is determined to uſe 
„Moderation in the Charge, therefore any Merchant or 
* Tradeſman that receives many Letters may agree with 


the Poſtmaſter by the Year for the Delivery of their 


© Letters at their own Houſes,” 


* Bath, January 17, 1766. 
% Themas Foley, Poſtmaſter,” 


That before the Defendant's Appointment, the Poſt- 
maſter of Bath never received any thing beyond the Rates 
of Poſtage ſpecified in the ſeveral Acts of Parliament re- 
gulating the Poſt-Office, for the Delivery of Letters in 
any Part of Bath; But that the Letter-Carriers employed 


by the Poſtmaſter had, for a conſiderable Time before, 


received 
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received for their own Uſe, in ſome Parts of Bath, an ad. 
ditional * in other Parts, a Penny; and in 
other Parts, Nothing, upon the Delivery of Letters. 


That the Plaintiff is an Houſe-kee per and Inhabitant of 
Bath, and was well known to the Defendant to be ſo; but 
did not call at or ſend to the Poſt-Office for his Letters, 
expecting and requiring that the ſame ſhould be delivered 
to Him at his Houſe, on Payment of the Rates of Poſtage 
fixed by the ſeveral Acts of Parliament, only. 


That the Defendant, upon the Delivery of twenty-four 
Letters directed to the Plaintiff and brought by the Pot 
from London to Bath, at his Houſe there, demanded and 
received of Him the Sum of 15, at the Rate of a Halfpenny 
for each Letter, oyer and beyond the Rates of Poſtage 
before mentioned: Which is the Cauſe of Action. 


The Queſtion ſubmitted to the Court was Whether 
< the Poſtmaſter is obliged to deliver Letters to the ſeve- 
& ral Inhabitants of Bath to whom they are directed, 4. 
© their known Places of Abode, at the abovementioned 
5 Rates of Poſtage only; or is intitled to demand and take 
6 any thing more.“ 


The Rule was, That the Pos TEA be de- 
livered to the PL AINT ITF. * 


The abovementioned Caſe of Barnes v. Foley was diſtin- 


guiſhed by the Name of the Bath Caſe. 


After the ſecond Argument of this Glouceſter Caſe, the 
Court gave their Opinions Seriatim. 


Loxp MANSPIELD—In the Bath Caſe, the Fact 


was much the ſame as in the preſent Caſe, It was there 


ſtated, that before the Defendant's Appointment to be 
Poſtmaſter, the Poſtmaſter of Bath never received, for the 
Delivery of Letters in any Part of Bath, any thing beyond 
the Rates of Poſtage ſpecified in the Acts of Parliament re- 
gulating the Poſt-Office. He gave Notice that People. 
& muſt either come or ſend to the Poſt-Office to fetch 
e them; or pay for having them delivered at their own 
% Houſes.” And he accordingly demanded and received 
Money of the Plaintiff, for delivering his Letters at his 
own Houſe, over and above the Rate of Poſtage before- 
mentioned. The Queſtion was, © Whether the Poſtmaſ- 
ce ter was obliged to deliver Letters directed to the Inha- 
& bitants, at their known Places of Abode, at the above- 
« mentioned Rates of Poſtage only; or was intitled to 
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| « demand and tale any thing more. The Court did not, 


in that Caſe, give any Opinion Whether the Poſtmaſter 
« was obliged to deliver Letters directed to the Inhabitants, 
ce at their xnown] Places of Abode within that City.” It 


was determined upon another Point, the Poſtmaſter's de- 


manding and taking more than the Acts of Parliament al- 
low; which Claim the Poſtmaſter could not ſupport. 
The Court neither gave nor formed any Opinion upon the 
general Queſtion, And they had Reaſons for it. There 
was no drawing any Concluſions about delivering out Let- 
ters, or ſending to fetch them, from the Expreſſions uſed 
in the Acts of Parliament: And they hoped it would be 
ſoon ſettled by Act of Parliament, No ſuch Act of 


Parliament has been yet applied for; nor probably will be, 


till We ſhall have given our Opinions. And the preſent 
Action is brought, and the Caſe ſtated, in a proper Man- 
ner to bring the intended Queſtion before the Court. 
Therefore I ſhall now give my Opinion upon it; and have 
no great Difficulty which Way to give it; though the Acts 
of Parliament are not profeſſedly explicit about it. 


There are two Clauſes in them, which ſhew deciſively 
ee that there are Limits of Delivery.” In the 5 E. 3. e. 
25. 7. are the expreſs Words “ or within the Limits of 
* the Delivery of Letters and Packets:“ And in the 13th 
Section of the ſame Act, Mention is made of the Place 
« where ſuch Letter or Letters are delivered.” As there 
are, therefore, Limits of Delivery, How are thoſe Limits 
fixed? The Anſwer is—They are fixed by Uſage and 
Practice, and the Courſe that has been obſerved and fol- 
lowed in each particular Place. | 


The Poſtmaſters are not, indeed, bound to find out 
Perſons not ſufficiently deſcribed: But if they An them, 
and they reſide within the elabliſhed Limits, the Poſtmaſ- 
= = obliged to deliver their Letters at their Places of 

ode. | a 


If that be ſo, there is enough found upon this Special 
Verdict, in favour of the Plaintiff, It is expteſsly found 
that until the Defendant's Publication of his Notice, 
** Letters directed to the Inhabitants of Glæuceſer were 
* always delivered to them at their Places of Abode within 


** the ſaid City by the Poſtmaſter, without any Gratuity | 


or Reward over and beyond the Common Rate of Poſ- 
tage.“ From whence it follows, that the Limits of 


Delivery of this Poſt-Office in Glouce/ter, are thè City of 


Gloucefler, This was the Practice for Sixty Years, and to 


this Time, for 100 Years: And there is no Foundation or 


Pretence for raiſing this Additional Money; nor is it juſ- 
tied by the Acts of Parliament, 
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The Inconvenience that would attend this Notice is very 
great to ſuch as would not ſubmit to this New Demand. 
How ſhould People know of their Letters? And are they 
to come or ſend to the Poſt-Office, every Poſt Day, to 
inquire after the Chance of a Letter? This would be ex. 
ceedingly inconvenient to Every Body; and would he 
particularly hard upon ſuch of the Inhabitants as ſeldom 
receive any Letters by the Poſt at all. 


It is raiſing a Tax, without any proper Application of 
it. The Public would not profit by it, On the contrary, 
it would immenſely hurt the Public Revenue, though it 
would raiſe a great One to the Poſtmaſter or his Deputy, 


The inconvenient Conſequences would be much more 
viſible and more extenſive, if this Attempt of the Countr 
Poſtmaſters was to be exerciſed in London; where the 


contrary Practice has prevailed; and having eſtabliſhed it, 


they can't recede from it. They cannot retract what ha; 
been always uſual in London, nor even the Method which 
they have hitherto allowed in ſuch Villages near London a 


are now become contiguous to it. Having once eſtabliſh. 
edit, they can't go back from it. So in Glouceſter, there 


is no Reaſon or Pretence for their retracting the Method 
always taken in that City. | 


Therefore I think they have done wrong; and have at- 
tempted, without Authority, to raiſe a Tax upon the 
Public, without a ſufficient Foundation whereupon to 
ground their Claim; and for their own Benefit, and not 
the Benefit of the Public, or of the Revenue, 


Conſequently, this Action is well brought; and the 
Poſtea ought to be delivered to the Plaintiff. | 


Mr. Juſtice Aſton— The Acts of Parliament re- 
lating to this Subject do not particularize any thing 
about fetching Letters, or delivering them out: They 
are not explicit on this head. The Direction of a Letter 
informs the Officer of the Poſthouſe how to deliver it: 
And the Legiſlature meant that he ſhould deliver it accord- 


ingly. The Limits of the Delivery are to be determined by 


the Uſage of the Place. Here, the delivery was uſed, for 
a great Number of Years, to be to the Inhabitants of the 
City of Glouceſter, at their reſpective Places of Abode 
within the City. This Notice from the Poſtmaſter is 
directly in the 'Teeth of the Acts of Parliament. There 
is no Foundation for this Demand: The Poſt-Office 


have no Right to make it. The Word © de- 


6 [tyer” 
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| « liver“ is likewiſe uſed in the Penny poſt Acts: And there 
is no Doubt but that Penny-poſt Letters are to be delivered 
at the Habitations of the Perſons to whom they are directed. 


The Inconveniences of fetching Letters may be very 
great, The whole Town or City may be attending at the 
{ame time, to enquire after their Letters. And the Poſt- 
| maſter might be out of the Way, when they do come for 

them: He 1s not obliged to attend at any fixed Hour, 
The eſtabliſhed Uſage has been, for the Poſtmaſter of this 


City of Glouceſter to deliver the Letters of the Inhabitants 


at their Places of abode within the City; And this Uſage 
was probably ſettled immediately upon making the Act 
which erected the Poſt-Office, The Poſtmaſter is bound 
by theſe eſtabliſned Limits: He cannot vary this eſta- 
bliſned Practice, nor raiſe an additional Rate upon the In- 
habitants. | | 


Therefore the Pos 2A ought to be delivered to the 
PLAINTIFF, ; 


Mr. Juſtice WILILES— This being the efabliſhed Uſage 
in this Place the Poſt-Office cannot alter it. They might 
as well do it in London, as in Glouceſter z Which would be 
extremely inconvenient. In the former Place, they have 
extended the Uſage to Marybone and other New Buildings: 
And they have done right. Here, they had no Right to 
depart from the former eſtabliſhed Uſage which had pre- 


vailed for ſuch a great Length of Time; Nor can I ſee 


any Pretence for their attempting it, 


Mr. Juſtice Ash HU RSH concurred entirely, as to this 
particular Caſe, circumſtanced as ſtated in the Declaration, 
and found by this Special Verdict. Here, the Uſage had 
been fo long eſtabliſhed in the City of Gloucefter, that he 
held that the Poſtmaſter had no right to ſet it afide, and 
to refuſe to deliver Letters in future, as he had been uſed 
to do, and had been fo long done, at the Houſes of the 
Inhabitants within that City which he looked upon to 
be the Limit of Delivery eſtabliſhed in that Place: what- 
ever may be the Limits of Delivery, or whatever may be 
fit and proper to be determined as to any ether Place. But 
he gave no Opinion, as to the Kingdom in general, or as 
to any other Caſe where the Circumſtances may differ from 
thoſe of the preſent Cale, | 


TuE Couxr unanimouſly ordered the Pos r a to be 
delivered to the PLAINTIFF, 


Note—There has been a ſubſequent Determination of 
the Court of Common Pleas, upon a like Queſtion in 
| | 3 Ipfavich, 


2 
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Ipfevich, vis. © Whether the Defendant (Goodchild ) 
« as Poſtmaſter of 2 was obliged to deliver the 
& Letters to the Inhabitants of Ipſwich, at their ref. 
« pective Places of Abode.“ And they reſolved that 
the Parliament muſt mean that the Poſtmaſter 
ce ſhoulddeliver the Letters in Poſt-towns.” It was in 
Trinity Term 1173, 13 G. 3. Rowning v. Goodchild, 
An Action againſt the Deputy Poſtmaſter of Ipſwich 
for not delivering the Plaintiff's Letters at his Place 
of Abode in Ipſavich, within a reaſonable Time; but, 
on the contrary, detaining them for a long Time, 
viz, for the Space of ten Days: To the Plaintiff 
Damage 1001, Plea, ** Not guilty.” At the Trial of 
the Cauſe at Bury, a Verdict was found for the Plain- 
tiff, with 1s. Damages and 4os. Coſts; ſubje& to the 
Opinion of this Court on the following Caſe. 


— That the Defendant, during the Time in the Declari- 
tion mentioned, was, and is Deputy Poſtmaſter of 
the Town of [pſavich, under the Appointment of the 
Poſtmaſter General: And the Plaintiff during all that 
Time was and is an Inhabitant of and within the faid 
Town of Ip/wvich; and he and his Place of Abode 

are well known to the Defendant, 


Previous tothe Year 1741, the Letters which were brought 
by the Poſt from London, directed to the Inhabitants 
of Ipſwich, were delivered to them at their reſpective 
Places of Abode, by the Deputy Poſtmaſter of /pfavich 
for the Time being, at the legal Rate of Poſtage on- 
ly: But the Inhabitants of /x/wich conſtantly for 
Time immemorial, till the ſaid Year 1741, paid tothe 
Letter-Carrier employed by the Deputy Poſtmaſter 
for the Time being a recompence of 14, a Letter, 
for the Delivery at theit reſpective Places of Abode, 
of all Letters which were brought by the Poſt from all 
Parts of e aud Suffelk, over and above the legal 
Rate of Poſtage, being delivered at a different Time of 
+" hog from thoſe which were brought by the Londen 
Poſt, ; | 


In the Year 1741, the Poſt from London to Ipſevich was 
eſtabliſhed ſix Days in a Week, inſtead of three: Upon 
which Occaſion, Public Notice was given to the In- 
habitants, by the Common Cryer, that ſuch of em 
« as choſe to have their Letters delivered at their 
Places of Abode muſt pay to the Letter-Carrier a 
* Recompence of One Halt-penny for each Letter, 


1 
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« as well for thoſe which previous to the ſaid Notice 
« were delivered without Recompence, as for thoſe 
« for which One Penny Recompence had been paid.“ 


The greateſt Part of the Inhabitants complied with this 
Notice, and have ever ſince voluntarily paid to the 
Letter-Carrier either One Half-penny over and above 
the legal Poſtage, for the Delivery of each Letter at 

their reſpective Places of Abodez or have agreed 
with the Letter-Carrier, and paid Her a Quarterly or 


except three Perſons, who gave the Letter-Carrier a 
Chriſtmas-Box. 


The Plaintiff, ever ſince the ſaid Year 1741, paid the 


each Letter at his Place of Abode, till April 1172; 
when he refuſed any longer to pay the ſame. 


account to the Defendant for any Part of the Recom- 
pence ſhe receives for ſuch Delivery, but applies the 
lame to her own uſe. 


On iſt April 1772, the Defendant received, at his Office 
in the Town of Igſwich, Ten Letters by the London Pol, 
directed to the Plaintiff at Ii (being the ſame 
Letters as are mentioned in the Declarationz) which 
Letters the Defendant did not deliver at the Plaintiff's 
Place of Abode in Ipſwich; but the ſame remained, 
with the Defendant's Knowledge, at his ſaid Office, 


The Queſtion for the Opinion of the Court is“ Whe- 
„ ther the Defendant, as Poftmaſter of pfavich, ts 
** obliged to deliver the Letters to the In habitants of 
* Ipſwich, at their reſpective Places of Abode.” 


Taz Court having taken Time to conſider, Their Opi- 
nion was delivered by Ld. Ch. Juſtice de Grey. 


After ſtating the Caſe, he ſaid the Queſtion is, Whether 
the Poſtmaſter has done his Dury, by leaving Letters 
at his Office in Ipſwich; or is bound to deliver them 
at the Places of Abode of the Inhabitants. 


This 


Yearly Allowance for the Delivery of all their Letters; 
Recompence of One ogg grant for the Delivery of 


The Letter-Carrier does not receive any Salary from the 
Defendant, for delivering the Letters; nor does ſhe 


for the ſpace of Ten Days, as ſtated in the Declaration. 
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This is not a Queſtion of private Contract, or of a Com- 
mon Carrier; but ariſes from a great public Employ. 
ment for eſtabliſhing Correſpondence, and is produc. 
tive of a great public Revenue. | 


The Crown very early had appointed Poſtmaſters for for. 
warding Expreſſes, and public Servicez but not till 
the time of Fac. 1. for carrying on Correſpendence, 
and that, originally, only for foreign Correſpondence, 
as appears by the Recital in the Proclamation of 3 
Car. 1. Rymer's Federa, Vol. 19. p. 385. Poſtmaſter 
for England for conveying Letters to foreign Parts, 


and that Others had intended c, prohibited Sc. 


In 1632, this Office was granted to Thomas Withering;, 
( Rym. 649.) who in 1635 was ordered to take on 
Himſelf the additional Burthen of a Running-Poſt or 
Two, to Scotland and Ireland, and ſeveral Great 
Towns in England; and to take the like as now paid, 
as near as poſſibly can: Which looks as if there had 
been ſomething of a private Eſtabliſhment before, 
This was enforced by Proclamation in 1635, 


In 1637, an Office was erected for the Purpoſe of Carry. 
ing Letters, called the Letter-Office, and added to 
itherings*s Office, and put under his Care, for car- 
rying on Correſpondence in the King's Dominion. 
Rym. Fed, Vol. 20. p. 192. | 


In 1640, Witherings having abuſed his Truſt, the Offices 
were ſequeſtered into the Hands of Philip Burlamachy, 
under the Care and Overſight of the Principal Secte- 
tary of State; to be carried on as near as might be in 
the former Courſe. Rym. Fœd. Vol. 20. p. 429. 


Before the Reſtoration, ſeveral Steps were taken and 
various Orders made, as in the Commons Journals in 
1642, 1644, 1649 &c: And it became a General 
Conveyance to all Parts of England, 


In 1654, the Office was granted by A& of Government 
to Manley, under Rent and Conditions. ScebelPs 
Acts and Ordinances, p. 358. c. 51. 


In 
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In 1656, a General Office was erected for England, Scet- 
laud and Ireland. Scob. 511. | | 


At the Reſtoration, the Stat. of 12 Car. 2. c. 35. was 
made much upon the fame Plan, but with new powers 
and Forms: Under which Act it was carried on, till 

Ann. c. Io. in which there are ſome additional Re- 
gulationsz And it was made a National Eftabliſh- 
ment for the Purpoſe of Correſpondence, and alſo a 
great National Revenue. 


The Queſtion depends upon the Conſtruction of this 
Stat, of 9 Ann. And the only Conſideration is, What 
is meant by the Word Delivery : Whether in the 
Town, or at the Office. N 


By $ 2. it appears that the Duty of the Poſtmaſter con- 
fiſts in three Articles, viz. Receiving, Carrying, and 
DeLIVERINO Letters. He is authorized to appoint 

Stages as He thinks convenient. London is the Cen- 
tre of the Whole: Other 'Towns are Inferior Centres; 
Places of Receipt and Delivery. So, as Londen is 
the Terminus d quo, Each Inferior is the Centre 
where to be received and delivered. 


In the Old Proclamation of 1635, the Poſtmaſter is to 
carry the Letters, which Letters ſhall be left at the 
Poſt-houſe, or ſome other Houſe which He ſhall ap- 
point: But that Word has been dropt in all ſubſe- 
quent Proceedings; and initead thereof, the Word 
« Delivered®”* has been ſubſtituted. 


So that he is not only to carry, but to do ſomething 
more Deliver“ deliver as directed,“ that is, 2 
another Perſon. 


But quitting the Poſſeſſion of the Thing does not anſwer 
the Idea conveyed in the Word Delivery: And a 
Detention in his Cuſtody is contradictory to it He 
not only doth not deliver; but dobh not quit the Poi- 
ſeſſion. | 


He ought to deliver them from the Cuſtody He had of 
them. This, on comparing all the Clauſes in 9 Aun 
is the Senſe in which the Parliament meant the Word 
Deliver : For, to ſuppoſe that when the Letters are 
brought to the Town, All the Inhabitants are to fend 
every Poſt to inquire c. would be impotlible : Iuſtead 


of facilitating, it would obſtruct . 
e 


/ 


» 
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'The only Way to obviate it, would be to Join in em- 
ploying a Perſon to bring them. But that is forbid. - 
den by 9 17. not to employ a Foot- poſt We,” 


The Caſe of Barnes v. Foley rules that the Poſtmaſter 
can not demand any thing for the Delivery. 


Alſo in 5 39. the Poſtage is conſidered for carrying and 
delivering. And in another Place there is an Autho- 
rity to appoint a Perſon to carry out of Poſt Town 
above Six Miles from London, 


The Conſequence of the Whole is, That the Parliament 
muſt mean that the Poſtmaſter muſt undertake to de- 
liver the Letters i» Pot Towns, | 


By $ 40, the Letters are not to be detained &c: And 
if the Party can not be found, they are to be return- 
ed for Want of due Direction. How can He know 
whether it be truly directed, if the Party is to ſend 
for it? And the Poſtmaſter being to return Letters, 
If the Party can't be found, he muſt enquire; or He 
can not ſay © He cannot be found:“ Therefore He 
muſt look for Him. 8 


By 5 30—< If the Perſon to whom a Letrer is delivered 

« refuſes to pay the Poſtage”—This muſt mean a 

erſonal delivery at his Houſe where directed: Or 

it would have ſaid—“ If Taking c out of the Office, 
He refuſed to pay.“ 4 


Then F 15. Foreign Letters delivered in the Poſt-Office 
of the Port to be forwarded to the General Office, to 
be delivered according to the directions The ſame 
muſt be applied to Inland Letters; Or there will be 
different Rules for the ſame Thing, 


The Act of 5 G. 3.c. 25. * (relating to Letters brought 

by Ships) provides that the Poſtmaſter is to take 14, 

overand above what he may now receive for the ſame, 

if the Place of Directions is within the Town belong- 
ing to the Port or Limits of Delivery, 


Here where there is no Poſtage, a new Price is given; 
ad nd alſo it is implied that there may be other Limits 
than the Office. And the Pot-Town is looked on 5 

ä the 
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the Place of Delivery: And therefore upon this 
Ground, the Court of King's Bench, in the Glou- 
ceſter Caſe, held They were to be delivered at a par- 
ticular Precinct, as being within the uſual Limits of 
Delivery. 


The Proviſion for Penny-poſt Letters in 4 G. 2. c. 33. 
uſes the Word © Delivery” in the ſame manner: And 
it is agreed on all hands that z4o/z are to be delivered. 


I ſpeak now of Poſt-Towns, and the Limits of Delivery 
in and about thoſe Towns, 


The Officers have always acted agreeably. In London, 


there is no Proviſion different from others. And it 
has gradually taken Place in other Great Commerical 
Towns; Briſtol, &c., 

Whenever the Poſt-Maſter appoints other Poſt-Towns, 
They are inferior Centres of Circles within which Let- 
ters ought to be delivered. 


But it was objected 1ſt, That this Action doth not 
lie; that it ought to be brought againſt the Principal, 
not the Deputy : 2dly, If the Deputy is liable, yet 
the Action ought to be only for the Penalty; not a 
General Action. | 


But a Deputy Officer is anſwerable for his own Misfea- 
fance, 1 Ld. Raym. 65 5. Beſides, this Office, in its 
Nature, could not poſſibly be carried on without many 
Officers. Yet though in ſome Reſpects Deputies, the 
Statutes conſiders them to many Purpoſes Officers. 
And therefore, a fortiori, They ſhall be liable for their 
own Misfeaſance. | 


We are therefore All of Opinion, 1ſt, that An Action 


will lie againſt the Deputies; And 2dly, that it will lie 
notwithſtanding the Penalty; For, a man may ſuffer 
greatly more than the Penalty. So that 2o/. may be 


no adequate Satisfaction: but however, not to take 


away the Statute Remedy for Misfeaſance—In the 
Caſe of Stock v. Harris, in B. R. which was the ſame 
Action, this Objection was never taken: And Judg- 
ment was there given for the Plaintiff, 

We are ALL of Oy1y1on that 
The Pos Tz a muſt be delivered to the PLAINTIFF» 


Vor. V. | K Henry 
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— 5 Henry Law, who c, ver/us James Ibbetſon, D. D. 


1771. 
1 N Debt upon the Statute of 21 H. 8. for Non-Reſidence, 
The Defendant pleaded the General Iſſue. 


Upon Trial, at the laſt Aſſizes for the County of Heri. 
ford, a Verdict was given for the Plaintiff for 10/. Subject 
to the Opinion of the Court upon this Caſe ; wiz, 


The Defendant, beneficed with the Rectory of the Pa. 
riſh-Church of Buſbey to which there 7s a good Parſonage. 
houſe belonging, during all the Time mentioned in the De- 
claration performed the Duty of Rector of the ſaid Pariſh, 
but was perſonally reſident and abiding in and upon a Duel. 
lizg-houſe belonging to Himſelf, in Buſbey in the Pariſh al 
Buſheyz and not in and upon the ſaid Parſonage-houſe be- 
longing to the ſaid ReQtory. 


The Defendant alſo, during all the Time aforeſaid, waz, 
and ſtill is AxcuDEacoN in and throughout the whole 
Archdeaconry of St. Alban's and the Limits thereof: 
Which is an Eccleſiaſtical Dignity with Juriſdiction of 
'granting Licences for Marriages, Probate of Wills, and 
Letters of Adminiſtration, He has a Seat in the Church of 
St. Alban's; has a Deputy-Regiſter who lives at St Albar'; 
and keeps an Office there: But the Seal of Office 1s kept 
by the Defendant in his own Cuſtody ; to whom the fad 
Deputy-Regiſter applies for the Uſe of the Seal and the 
Diſpatch of Buſineſs. 


The Houſe in which the Defendant was and is reſident 

aud abiding, is within the Limits of the ſaid Archdeacr 

(as is alſo his ReQory Houſe,) but is not belonging, nor is 

, there any Houſe which does belong to his Archdeaconry as an 
Archidiaconal Houſe. 


The Queſtion for the Opinion of the Court is, © Whe- 
© ther under theſe Circumſtances, the Plaintiff is intitled 
© to recover.” rs 


Mr. Kempe argued this Caſe, on behalf of the Plaintiff: 
and Mr, Lucas, for the Defendant, 


Mr. Kempe ſaid, the Action was brought for Non-Reſidence 
on the Parſonage: And the ſingle Queſtion is, Whether the 


Doctor has kept a perſonal Reſidence and Abode at in and 
6 upon 


| 


— 


Pre 
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« upon either his Dignity or his Parſonage.” There — 


ing no Houſe belonging to his Archdeaconry is no Ex- 
cuſe for his not reſiding in the Parſonage-houſe belonging 
to his Benefice. He muſt be perſonally reſident upon One 
or the other. An Archdeaconry is one of the Dignities 
expreſsly mentioned in the Act of 21 H. 8. c. 13. That 
Act was not introductory of a new Duty. Reſidence was 
requiſite, before this Act of Parliament, both by Common 
Law and in Common Senſe. To prove which, he cited 2 
I 625. 626. and the Regiſter 58, Non-Reſidence was 
a perpetual Complaint, ſrom the time of H. 3d. to that 
of H. 8th, In the Caſe of Butler v. Goodale P. 40 Elis. 
in B. R. 6 Rep. 21.b upon an Information on this Statute, 
it was reſolved by the Court, that the Parſon ought to 
« abide, upon his Rectory; /cilicet, upon his Parſonage= 
« houſe, and not in any other Houſe, a/though it be within 
ce the ſame Pariſh,” He ſaid, a Suffragan would have 
been bound, before 25 H. 8. c. 19.4 7. to reſide upon his 
Parſonage or Vicarage: And fo, is a Biſhop holding in 
Commendam. Complete Incumbent, cap. 37. Hob. 16. 


ſays “ that an Archdeacon derives his Power from the 
„ Biſhop.” 


Mr. Lucas anſwered, that if the Doctor had not com- 
plied with the Canons, he was open to the Canon-Law. 
It was enough if he reſided either upon his Dignity or his 
Benefice. And he did reſide within the Limits of his Arch- 
deaconry: which is ſufficient, as there was no Houſe be- 
longing to it. He endeavoured to explain the Caſe of 


Butler & Goodale, as not the unanimous Opinion of the * V. 2 
540. 
2 


Brownlow 54. He argued that an Archdeaconry 1s a 55 


whole Court:* and cited Cannige v. Dr. Newman, 


Dignity within this Act of Parliament; and cited the Caſe 


ol Broughton v. Goufley, Cro. Eliz. 663. concerning Digni- 


ties in the Church. 


Loxd MaAxNSsPIELID— The Words of the Act of Parlia- 


ro, 


590. 


ment are very pointed and very preciſe. They are + © that f 21 Hf. 8. 
“e as well every Spiritual Perſon now being promoted to c. 13. |. 26, 


ce any Archdeaconry Deanry or Dignity in any Monaſtery 
or Cathedral Church or other Church Conventual or 
© Collegiate, or being beneficed with any Parſonage or 
“ Vicarage, as all and every Spiritual Perſon and Perſons 
* which hereafter ſhall be promoted to any of the ſaid Dig- 
© nities or Benefices with any Parſonage or Vicarage, from 
the Feaſt of St. Michael the Archangel next coming ſhall 
© be perſonally reſident and abiding 2 at and upon his faid 
* Dignity Prebend or Benefice, or at One of them at the 
leaſt. And in caſe that any ſuch Spiritual Perſon, at 


* any Time after the faid Feaſt, keep not Reſidence at 
: : K 2 6% One 
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4 One of his ſaid Dignities Prebends or Benefices as i; 
4 aforeſaid, but abſent himſelf wilfully by the Space af 


« One Month together, or by the Space of two Months 
* to be accompted at ſeveral Times, in any one Year; and 
make his Reſidence and Abiding in any other Places by 
5 ſuch Time; that then he ſhall forfeit, &c.”* 


The Determinations, upon adjudged Caſes, are “e ty 
cc if he does not reſide upon One or the other, he is within 
the Penalty;” and © that if there be a Houſe upon 


© the 8 or Dignity he muſt reſide in that Houſe," 


it not being ſufficient to reſide in any ether Houle, though 
it be within the ſame Pariſh. 


Tf there be no Houſe, then indeed he may reſide where 
he will; provided it be within the Pariſh: For, he can, 


upon a penal AQ, be puniſhed for not reſiding in the 
Houſe, when there 1s no Houſe for him to reſide in. 


Reſidence is a technical Term: He muſt ſhew, that he 
was reſident, within the technical Senſe, under the AR « 
Parliament. 3 


His Lordſhip was of Opinion that the Plaintiff ſhoul 
have Judgment, | | 


Mr. Juſtice As ro was of the ſame Opinion, He 
likewiſe conſidered Reſidence as a technical Term: And it 
muſt be in the Houſe, if there be One. The Doctor i; 
Here charged with having abſented himſelf from his Rec- 
tory and from his Dignity, and reſided elſewhere. This 
was inſerted inthe Declaration, in order to ſhew that he 


was not ſo reſident as the enacting Part of the Statute re- 


quires, The not having it in his Power to keep Reſidence 
upon his Archdeaconry, becauſe there was 20 Houſe, can't 
excuſe him for not reſiding upon his Parſonage, where there 
evas a Houſe. This Excuſe goes no further than to the 


not reſiding where there was no Houſe to reſide in. And 


I think, this Caſe ought to be conſidered in the ſame man- 
ner as if the Archdeaconry and the Parſonage had been an 
hundred Miles diftant from each other. 


Mr. Juſtice WiLLEzs and Mr. Juſtice ASyunvgsT were 
of the ſame Opinion, that it was neceſſary for the Defend- 
ant to have reſided in the Parſonage-Houſe, as there wa 
One; that the reſiding in another Houſe, though within 


the Pariſh, was not ſufficientz and that there being 10 


Houſe 


— 
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Houſe belonging to the Archdeaconry was no Excuſe for 
his not reſiding upon his Parſonage, where there was a 
Parſonage-houle, in which he might have reſided. | 


Turk wHoLE Court concurred in Opinion 
for the PLainTiee, 
Note—There was afterwards a Caſe in this Court, on 


Friday 3d May 1766, Wilkinſon Eſq; who Sc, v. 
Alot, Clerk ; where there was no Parſonage-houſe, 


and therefore the Parſon abſented himſelf entirely, 


and did not reſide in the Pariſh at all: And the 
Court held, that though Impoſſibilities will indeed 
excuſe, yet he muſt come as near as he can to re- 


ſiding in the Parſonage-houſe; He muſt reſide 


ſomewhere within the Pariſh, 


Martin v. Townſhend and Sawbridge. 


Y 10 G. 3. c. 50. for the further preventing Delays 

e of Juſtice by reaſon of Privilege of Parliament,” it 

is recited * that the Proceſs by Diſtringas is dilatory and 
« expenſive.” For Remedy whereof, it * enacts that 
* the Court out of which the Writ proceeds may order 
* the iſſues levied from Time to Time to be Sold, and the 
« Money ariſing thereby to be applied to pay ſuch Coſts 
© tothe Plaintiff, as the ſaid Court ſhall think juſt, under 
ce all the Circumſtances, to order y and the Surplus to be 
* retained until the Defendant ſhall have appeared, or 
other Purpoſe of the Writ be anſwered.” With a Pro- 
viſo ꝓ that when the Purpofe of the Writ is anſwered, 
* then the ſaid Iſſues ſhall be returned; or if fold, what 


* ſhall remain of the Money ariſing by ſuch Sale ſhall be 


© repaid to the Party diſtrained upon.“ 


The Plaintiff in the preſent Action (which was againſt 
a Member of Parliament,) had proceeded agreeable to this 
AQ of Parliament, and had obtained Rules for felling 
the Iſſues: levied upon a Diftringas, an Alias diſtringas, 
and a Pluries diſtringas; and alſo a Rule for an Attachment 
_— the Sheriffs: But no iſſues had been actually levied 

owever, the Defendant did, at Length, appear, 


Mr. Thomas Coper thereupon moved, that theſe Rules 
ſhould be all diſcharged. For, as no Iſſues had been levied, 


they could not be fold; and, as the Defendant in the — 
| na 


— 
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— 


had now appeared, the End and Purpoſe of theſe Witz 
were anſwered ; the Intention of them being Nothing mor, 
than to enforce an Appearance. | 


Mr. Morgan, contra, on behalf of the Plaintiff, inſiſted 
upon the Cos of iſſuing theſe Writs, before the Rules ſhquly 
be diſcharged. | : | 


Taz Covxrt thought that to be juſt and reaſonable; 


and directed that o» Payment of ſuch Coſts, the Rules 


ſhould be diſcharged. They were of Opinion that thek 
Coſts were not to attend the Event of the Suit; but were 


to be paid to the Plaintiff immediately and at all Event, 


whether he ſhould finally ſucceed in the Suit, or not, 


Raban ver/us Plaiſtow. 


HE next Day, Another Queſtion aroſe upon the 
ſame Act of Parliament: But it was a Queſtion of: 
different Kind, and in a Different Cauſe. 


This latter Caſe had no Relation to Privilege of Parliz- 
ment. It was the Caſe of a Sheriff who did not bring in 
the Body, after a Return of a. Cepi Corpus made by 
his Predeceſſor: For which Neglect or Refuſal, ſeven 
Writs of Diſtringas had iſſued againſt this ſucceeding She- 
riff, For, the Practice is, that if a Sheriff in Office fe- 
turns a Cepi Corpus, and will not bring in the Body though 
he remains in Office, an Attachment ſhall go againſt him: 
But if he is gone out of Office, an Attachment ſhall not 


iſſue againſt his Succeſſor, the new Sheriff, who did not 


make the Return of Cepi Corpus; but a Diſtringas is the 
Method of enforcing him to bring in the Body. And this 
latter was the preſent Caſe; viz. that theſe Writs of Diftrir 
gas had iſſued againſt the Succeeding Sheriff, for not bring: 
ing in the Body upon a Cepi Corpus returned by a former 
Sheriff ſince gone out of Office. And the Court was ap- 
plied to, on behalf of the Plaintiff, that they would di- 
rect the Iſſues to be ſold z and that the Plaintiff, ſhould be 
paid his Coſts, out of the Money ariſing thereby, 


_ Mr. Bearcroſt was Counſel for the Sheriff againſt whom 
theſe Writs of Diſtringas had iſſued: And he endeavoured 
to ſhew that this Act of Parliament of 10 E. 3. c. 50. 
does not extend to Writs of Di#ringas in general; but only 
to ſuch Writs of Diſtringas as are iſſued againſt Members of 


Parliament, or relate to Privilege of Parliament. He argue! 
| | om 
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fom the Title and the Preamble of this Act. The former 
is © for the further preventing Delays of Juſtice, by rea- 
« {on of Privilege of Parliament :” The latter is alſo, in 


| expreſs Terms, confined to the Inconveniences ariſing from 


the Delay of © Suits by reaſon of Privilege of Parliament.“ 


But Lo RD MANSFIELD held that this AR of Parlia- 
ment relates to ad Writs of Diftringas, in General: and 
is not confined to ſuch as concern Privilege of Parliament 


only.* | 


# Note—The Third Clauſe begins thus—* And 
c whereas the Proceſs by Diſtringas is dilatory and 
* expenſive ; for Remedy thereof, be it enacted.“ 


Tae Courr ordered the Iſſues to be fold ; and the 


| Coſts hitherto incurred by the Fault of the Sheriff to be 


taxed, and paid to the Plaintiff out of the Money ariſing 


ſwer the Event of the Suit, 


thereby; and the Reſidue to be retained, in order to an- 


French ver /- as Backhouſe; 
French verſus Foulſton. 


HES E were two diſtint Actions, of Covenant 
* brought againſt two Part- owners of a Ship, by the 


Huſband of it, who had been appointed to that Office, by 


a Deed executed by all the Joint-Owners: By which Deed 
they impowered him generally to do and Act as Huſband 
of the Ship, as is cuſtomary z and to advance or lend Sc; 
and, for all Payments made on account of the Ship, to 
retain, &c. 


He inſured the Ship; and now brought theſe Actions, 


for the Money paid by him for infuring it : It was not a 
Demand of their reſpeQive Proportions; but a Demand 
from Each, of the Whole Sum paid. Both Cauſes ſtood 


together for Trial: That againſt * Backhouſe came on Qu. See 


firſt, It was then agreed, (and ſo the Court now clearly the margin- 
al Note next 


Page. 


held,) that the Huſband had no Right to inſure for. any 
Part-Owner, without his particular Direction; nor for all 
the Owners in general, without their general Direction, or 
ſomething equivalent to it. In the preſent Caſe, it was 
not pretended that he had received any expreſs general Di- 
rection from all the Owners: But it was inſiſted, on the 
Part of the Plaintiff, that they were informed of it, and 
acquieſced in it. And the Plaintiff*s Counſel called a Wit- 
nels to prove this. The Defendant's Counſel denied it 
and inſiſted that they were never informed of it ang 

ring- 
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bringing of the Action. And this they offered to prove, 
by calling Mr. Foulſton, the Defendant in the ſecond Cauſe, 

he Plaintiff*s Counſel objected to his Competency. The 
Defendant's Counſel anſwered and infiſted, that there waz 
no ObjeQion to his Competency z whatever there might he 
to the Degree of Credit to be given to his Teſtimony, 
Lord Mansfield held him an incompetent Witneſs, and re. 
jected his Teſtimony upon that Foot. A Verdict was given 
for the Plaintiff, And Mr. Dunning now moved, on be- 


half of the Defendant, for a New Trial. 


4 1 am not Mr. Dunning, as Counſel for Mr. ®Backhouſe, the De- 
fore, which fendant in the Action that came on firſt, argued that Mr, 
of the two * Foulflen, the Defendant in the ſecond Action (which 
Caulescame ſtood next for Trial) was a Competent Witneſs : If ther 
the: i in was any Objection to him, it could go no further than to 
perhaps, his Credibility. . He has no Intereſt in 7475 Cauſe of French 
have reveiſ- againſt Backhouſe, Each of the two Defendants are ſe- 
— the parately and individually charged. Each of the two cauſes 
1 muſt ſtand upon its own Evidence. One of theſe two De- 
fendants. fendants would not be liable to Contribution to the other, 
However, upon a Recovery againſt that Other. One only of the 
_ is a Part-Owners had given the Plaintiff Directions to infure, 
fHlance or no Butſuch a Direction given by One Part-Owner only would 
Importance not bind the Reſt, The Plaintiff was appointed by the 
to the De- Articles, to be Huſband of the Ship. he Plaintiff's 
termination, Counſel called a Witneſs (French's Clerk,) to prove © that 
French told them that he had inſured; and that they did 
c, not object to it.” I denied the Fact; and inſiſted that 
the other Part-Owners were never informed of it, till the 
bringing of the Action. And 1 had a Right to prove it 
by this Witneſs, though he was Defendant in the next 
Cauſe: For, he had no Intereſt in is former Cauſe ; nor 
could the other Cauſe be affected by it, 


Mr. Wallace, contra, for the Plaintiff—The Deed gives 
the Plaintiff a general Power to act as Huſband of the 
Ship. All the Owners are Parties: All join in appoint- 
ing him. They covenant to pay him all that he ſhall lay 
out on their Account.  Backhouſe and Foul/tan were both 
of them Owners. The Inſurance was made with their Pri- 
vity. That Privity was left to the Jury, as an Evidence 
of.. antecedent Direction given by the Owners; in which 
they All joined: which is proved by their ſubſequent Ac- 
quieſcence, The Evidence of Freuch's Clerk affected Back- 
houſe and Foulſſon Both: Therefore Foulſton could not be 
Evidence for 28 The Covenant was joint and ſe- 
veral. The Action for the whole Money paid for inſuring is 


brought againſt each ſeverally; And the Recovery muſt 1 


2 :üéſ) 
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of the Mpbole, in Both Actions: And Foul/fon would be 


liable to Backhouſe for Contribution, in the former Action. 
Therefore he is intereſted. | | 


Mr. Dunning replied That this is not an Act which a 
Ship's Huſband can cuſtomarily do, unauthorized. It is 
not an Act that he can do, by the direction of only One 
Part-Owner, without Authority from the Reſt, The 
Plaintiff called a Witneſs to prove that a DireQion was 


given by one Part-Ownery and alſo called the IPaintiff's 


Clerk, to prove“ that Both were acquainted with it, and 
& Both acquiſced in it.“ To contradict the Plaintiff's 
Clerk, I called this Witneſs, who was Defendant in the 
next Cauſe. This is not like the Caſe of two Partners. 
Backhouſe can't recover 7 Foulſton, for Contribution 
of his Proportion on this Verdict. He was not liable to 
Contribution: He had no Intereſt in the Acion. His 
having an Intereſt in the Queſſion can only be an ObjeQi- 
on to his Credit: *Tis none to his Competency. The Jury 
ought to have heard him. The Plaintiff could not have 
maintained this Action, without bringing it home to all 
the Owners: He could take his Remedy againſt ſuch of 
them only, as had authorized him to do the AQ, 


| Tur Cour diſcharged the Rule for a New Trial, 
being clearly of Opinion,“ that the Witneſs was {ucom- 


6c petent,” 


It was agreed, on all hands, That a DireQion to in- 


& ſure, given by Oue Part-Owner only, would nt bind 
the Ref? of the Part-Owners,” | | 


Loxd Mansrierp—Itis moſt uſual, for All the 
Owners to direct the Huſband of the Ship“ to act diſcre- 
« tionally for them All.” But this is not Bis Office to do, 
without particular Directions. | | | 


Here, a general Direction came withia the Terms of 
the Deed: And the Huſband did inſure for all the Own- 
ers. There is a ſtrong Probability“ that he had a Ge- 
« neral Direction.“ Indeed, the Evidence brought to prove 
«© that there was a general Direction given by all the 
« Owners,“ was not, that they gave an Expre/s Direc- 
46 tion:” It only proved © that they were teld of the In- 
« ſurance, and expreſſed xo Obõiection to it.“ Unleſs there 
was a general Direction, the Plaintiff could not recover in 
this Action. This is an Action for the qvbole of the In- 


ſurance- Money. The other Part-Owners can't be liable to 


Contribution in this Action, unleſs there was a Direction 
enn. Das IR 9 
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ce to ĩinſure“ given by them all. This Caſe comes within 
the Reaſon of that of an Action brought againſt One Part- 
ner who can come againſt his Co- partner for a Contribu- 
tion. | : 


Mr. Juſtice As ro concurred that the Verdict 
againſt One of theſe Joint-Owners would affect the other 
of them; becauſe that Other would be obliged to con- 


tribute, | i 


RR, M was likewiſe clear in Opinion, 
that, as the Point to be left to the Jury, was Whether 
« the Other Joint-Owners being informed of the Inſurance 
« and Acquieſcing in it was ſufficient Evidence of their 
& direQting it,” this other Joint-Owner could not be called 
as a Witneſs to diſprove itz becauſe his giving ſuch Evi- 
dence would tend to diſcharge Himſelf. 


| Mr. Juſtice As u Huxs r alſo held, that the Plain- 
| | tiff (notwithſtanding the general Power given him by the 
Ih Deed © to at as Huſband of the Ship”) had no Autho- 
rity to Inſure it; without either a general Direction from 
All the Part Owners, or a particular Direction from Each, 
Here, he goes upon a general Direction from All: And 
he would prove this by ſhewing “ that they All knew of 
r his having inſured, and acquieſced in it,” The Other 
Joint-Owner, the Defendant in the ſecond Action, is call- 
ed to diſprove this. But it is to be obſerved, that theſe 
Actions are brought, not againſt each Defendant for his 
Proportion of the Infurance-money z but againſt Each, for 
the M hole of it: In which Caſe, it is an Objection; and 
is like the Caſe of an Action brought againſt One Partner 
for the whole Debt due from the Copartnerſhip. There 
is no foundation, therefore, for granting a New Trial. 


Per Cur? unanimouſly, 


e Rule for a New Trial be D1sCHARGED. 


V. poſt. pa. _ a Caſe of Bennetto v. Henry Evans, 

in Eaſter Term 1773, 13G. 3. B. R. Monday 3d 
May 1773: in which, this Caſe was mentioned and 
affirmed. 1 3 


Monday, Short verſus John Coffin, Executor of Benjamin 


13th of May ; 
1771. 5 | Coffin. 


| HE Covuxr, after taking two or three Days to con- 
ſider of it, were All clearly of Opinion to amend a 
Judgment againſt an Executor, de Bouis propriis, by mak- 

| ing 


Ul 
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ing it de Bonis Teftatoris, fi cz et de Bonis propriis, ji 
non c. It was after a Writ of Error had been brought; 
« in nullo eft erratum® pleaded; and an Argument in the 
Exchequer Chamber. EE ens 
* 

Mr. Davenport had moved for this Amendment, upon 
the Foot of its being only a Miſtake of the Clerk; and 
had cited 2 Lev. 22. Chapman v. Gale. Feſten v. Blackwell. 
i Barnes 11, Blakey v. Birmingham. 2 Stra. 1132. Slicer 
v. Thompſon, 2 Stra. 1 156. Hillerſdon v. Skildroy. 2 Stra. 


1182. Halley v. Wenman. H. 8 E. z. B. R. and Boothby v. 


Richardſon, in 2 G. 3, B. R. b es Net 

Mr. Wallace, who oppoſed the Amendment, denied it 
to be a Miſtake of the Clerk. He ſaid, it was a Miſtake 
in Law: And this Amendment would. alter_the Eſſential 
Judgment. He cited 1 Ro, Abr. Title © Amendment,” 
pa. 205. Letter F. and Villars v. Parry and Moor, 1 Ld. 
Raym. 182. where the Court agreed with Serjeant Lewinz, 
that if Debt be brought againſt an Executor, and Judg- 
ment given againſt him de Bonis proprits, this is not 
« ateadable??” œͤA‚ ̃ꝗ ᷣ ᷣ n hed eie 


But Lo RD Mans#1it ip delivered it as the Opinion 
of the Court, That this is not an Error in the Judg- 
« ment of the Court in Point of Law z but a mere Miſ- 
i take of the Clerk: and he repeated at large the Caſe 
of Chapman v. Gale, from 2 Lev. 22. Which was Debr 
againſt an Executor, who pleaded plene adminiſtravit;“ 
and Verdict and Judgment. for the Plaintiff. Which was 
entred generally: And thereupon' Error Was brought; 
and it was aſſigned ** that the Judgment ſhould; have been 
66 de Bonis Teſtatoris; i, $i.” But upon the Afſidavit 


, of Aftry the Attorney, that he gave his Cletk Inſtruc- 


e tions to enter it up according to the Plea, and that 
ce etwas a mere Miſtake of the Clerk,” it was amended, 
as a Miſprifion of the Clerk. It is true, that the fame 
Caſe is reported in 2 Keble 810, who ſays, It was order- 
ed to be amended, by Conſent.” But Levin is a much 


better Reporter than Keble. And his Lordſhip mentioned 


the Caſe of Chefter v. Lees, in Carthew. 167 where it 


is ſaid “that Holt Ch. J. remembered a Caſe between 


** Chapman and Gale, here the Judgment againſt an Ex- 
* ecutor was general; and upon a Motion, the Words 


following were added De Bonis Teſtatoris levanct. 


The End of Eaſter Term 1771, 17 C. 3. 
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Hamilton and Smyth ver/us Davis. 


Motion had been made, laſt Term, for a New Trial, 
The Cauſe had been tried before ohn Morton Eſq; 
Chief Juſtice of Cheſter, and Taylor White Eſq; the other 


Judge of that Circuit, 


The Report of the Caſe and Evidence was as follows— 


(le came from Mr. Morton.) : 


Robert Hamilton and Thomas. Smyth againſt John Davis 
An Trover—The Plaintiffs declare, That on the 2oth 
December 1410, they were poſſeſſed of three Hogſheads of 
Tallow, value 1001. That the Goods came into the Poſ- 
ſeſſion of the Defendant: which he converted to his own 
Uſe To the Plaintiffs Damage 100. 


Deſendant pleaded © Not Guilty.” 


The Plaintiffs claimed the Goods in Queſtion, as Con- 
fignees thereof by Dennis Moylan of Cork: And to prove 
their Caſe, they called William Fackſon, Captain of an 
Iriſb trading Veſſel; who knew the Veſſel, called the Hill 
Heuſe, and Captain Penny the Maſter of her in her laſt 
Voyage in November 1770. 1955 


Is then ſhewn the following Bill of Lading; and proves 
the Name William Penny ſubſcribed thereto, to be the 
Hand writing of the ſaid Captain Penny. 


The Bill of Lading read; and ig as follows: vi. 
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Cerk, November 27 th, 1770, 


Shipped by Dennis Maylan on the Ship Hill Houſe, Maſ- 
ter William Penny, and now lying in Cort, bound for Li- 
verpoole, 20 Hogſheads of Tallow, for Account and Riſque 
as per Invoice marked D. M. No 1. A. 20. of Tallow— 
Branded on the Head, D. Moylan. 


To be delivered c, at the Port of Liverpoole, to Meſſts. 


Hamilton and Smith. 
| William Penny, 


Weight unknown, 


That the Hill Houſe failed from Cork, in November or 
December laſt, and has never ſince been heard of; and, as 
he believes, foundered and was totally loſt, 


John Stokes was next called; who ſaid the Plaintiffs 
were Partners in Liverpoele on the gth of December laſt. 


That he was ſent by the Plaintiffs, to enquire after the 
Ship and Goods, 


That he made Inquiry, for ſome Days in Cheſbire; and 
then returned to the Plaintiffs, and gave them Account of 
divers of the Goods being on Shore, in the Poſſeſſion of 


different Perſons. 


Returned with their Orders to demand the Goods, and a 
proper Salvage. | | 


That all but Dawis, the Defendant, delivered up the 
Goods on Demand, on a Salvage paid them. | 


That he faw in Davis's Poſſeſſion the three Hogſheads 
of Tallow, branded and marked as in the Bill of Lading : 
Which Davis refuſed to agree to deliver, on the Terms the 
others had done, | 


That on the 19th Day of December he ſaw Davis at Hey- 
lach, in Company with others who had got, in all, Ten 


Hogſheads of Tallow in their Poſſeſſion. 


That he then made a Demand of all ; and tendered them 
five Guineas for their Trouble and Salvage, 


Davis 


r 
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Davis refuſed to deliver his "RY which was the tio 


| Gas iro belonging to the Plaintiffs. 


On the next tay. a Goal Demand was made on Din; | 
and, if he retuſed the former Offer, the Witneſs offered to 
leave the Salvage to be ſettled by any three Juſtices of the 
Peace of his own naming. - 


But Davis abſolutely refuſed to deliver them, unleſs he 


was compelled to do it. 


That, in purſuance of the Order ſo received from Mr, 


Smith one of the Plaintiffs, he did obtain ſeveral other 


Hogſheads of the ſame Mark, for the ſame Salvage, a3 


he had offered Dawis; and ee. them with him to L;- 
_ werpovle, for the Plaintiffs. 


He ſaid J. Blundell was with him at the Tune of the 


above Tranſaction. 


And Blundell being called, confirmed Stoles's 1 


in all Particulars; and alſo proved the Value of the Tallor 


to be 301. per Hogſhead on an Average. 


The Plaintiff reſted his Caſe on this Evidence. The 
Defendant called no Witneſs; But objected to the Plain- 
tiff's Right to recover on the Caſe he had thus made; in- 


fiſting by his Counſel, 


Firſt, That, it appearing the Ship had been totally 


| Toft and that no living Creature had come alive from the 


Ship to the Shore, the Ship and Goods' therein were a 


Wreck; and thereby became the Property of the Crown 
or its Grantee (under whom Davis the Defendant atted,) 


by and under the Proviſions of the Statute of the 3 Ew. i. 


cap. 4th, 


Secondly, That, ſuppoſing the Plaintiff not to have lol 
his Property by the Ship being a Wreck, yet, under all 
the Circumſtances of this Caſe, the Plainti sought not to 
recover in this Action, as they had not ſhewed that they 
had complied with the Requiſites either of the Statute 27 Ed, 
3. cap. 13. or of the 12th Ann. cap. 18, | 


But Mr. Tultice Wurz and I were of 8 under the 
Circumſtances of this Caſe, that the Plaintiffs were intitled to 
recover in this Action, if the Jury were ſatisfied, with the 5 

made 
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made of their Property in the Goods; and that they had 
tendered a reaſonable Sum for the Expence of Salvage; 
And that, under the Circumſtances of this Caſe, none of 
the Proviſions of the Statutes, either of the 27:5 Ede 
4, or the 12th Ann, were any Bar to the Plaintiff's hav- 
ing a Verdict, on the Evidence he had laid before the 


Jury. 


The Jury were ſatisfied with the Proof of the Plaintiff's 
Property; and that he had tendered a reaſonable Salvage 
and found a Verdict for the Plaintiff, with Damages for 
-gl. 85. 64. . 


We allowed the Defendant Leave to move for a New 
Trial, without Coſts, in cafe we were miſtaken in our Opi- 
nion with reſpect to the Objections made by the Defen- 
dant's Counſel to the Plaintiff*s Right to recover. 


Mr. Wallace and Mr. Davenport ſhewed Cauſe, on behalf 
of the Plaintiff*s, why there ought not to be a new Trial. 
They faid, it was tried by a Special Jury of the County of 
Denbigh. The Defendant was Tenant to Mr. Egerton, Lord 
of the Manor: And the only Queſtion was“ Whether 
« this was Wreck belonging to Mr. Egerton.” As Wreck 
belongs to the * King, if not granted away, the Defendant * 
was put to make out his Property. But the only Fact to CT 
be tried, was“ Whether the Tender of Salvage was ſuf- Lib. 1. c. 8. 
« ficient,” The Marks upon the Goods correſponded & 1 1. pa. 
with the Bill of Lading and Conſignment: So that the 280. 
Owner of them was fully known, And the Jury were fa- _ 
tisfied with Proof of the Property of the Owners in 
theſe Goods; and that a reaſonable Salvage had been ten- 
dered. However, it does not lie in the Mouth of the De- 
tendant, to object either to the Nature or to the Reaſon- 
ableneſs of the Salvage; becauſe he Claims the Property of 
the Goods as a Wreck. And, for that Reaſon, the Sta- 
tute of 12 Ann, c. 18. does not apply to this Caſe. + But + gee 12 
they denied that the Property of theſe Goods was deveſted Ann. Stat. 
out of the Owner: And they cited 2 IA. 166. 167. on * ©. 18. 
the Statute of We/tm. 1. 3 E. 1. c. 4. and the fourth re- . 2, 4, 
ſolution in Sir Henry Conſtable's Caſe, 5 Co. Rep. 107. b in 9 
both which Places, Bradon | (who wrote before this 1 Lib. z. 
Statute of Weſim. 1.) is Cited to prove “ that it was but a to, 120. 
Declaration of the Common Law 3” againſt the Opini- 
on of Doctor and Student, Lib. 2. c. 51. pa. 156. Brac- 
ton's Words are © fi certa Signa appoſita fuere Mercious.”” 

Here, the Marks 2were apparent upon the Goods. And as 
tothe 27 E. 3. Stat. 2. c. 13. there are 20 Requiſites in it, 
which the Plaintiffs have failed to comply with. 


Mr. 


2736 


Trinity Term 11 Geo. 3. B. R. 


Lib. 1. C. 
8. ſ. 11. pa. 


1. 


Mr. Dunning, Mr. Kenyon, Mr. Atherton, and Mr. Oey 
argued on behalf of the Defendant, for a New Trial, 


As to the firſt Point—They aſſerted that this was 2 


Wreck, according to all our Writers, down from the Mir. 


rour to Mr, Juſtice Blackflonez as no living Creature had 
come to Shore, The Criterion of a Wreck is the Eſca 
of a Man or any other Animal, alive: All the Writers 
make this the Diſtinction between its being a Wreck, or 
not. Horne, in his Mirrour of Juſtices, c. 1. § 13. ſays 
that Coroners, at their Views of Wrecks, ought to en- 
quire “ if a Man, a Beaſt, Cat, or other living Thing 
«© came to ſhore with the Wreck, or not.” Henry ift. 
ordained, that if any Perſon eſcaped alive out of the Ship, 
it ſhould be no Wreck. Henry 2d by his Charter, declar- 
ed that if any Man or Beaſt ſhould eſcape or be found alive 
in the ſhip, the Goods ſhould remain to the Owners, if 
they claimed them within three Months; but otherwiſe 
ſhould be eſteemed a Wreck. The Statute of Wen. 1, 
(3 E. 1. c. 4.) is agreeable to the Charter of H. 2. and en- 
acts that if a Man, a Dog, or a Cat eſcape alive, it ſhall 
not be adjudged a Wreck. Mr. Juſtice BLAckS TONE er- 
Plains the Words to mean “ any live Thing; and ſays 
tc that in this Caſe, and as it ſeems in this Caſe, only, it 13 
6 clearly not a legal Wreck.“ This Statute of Meſim.i. 
makes two Things neceſſary to the Preſervation of the 
Owner's Property: One is, the Eſcape of ſome live Thing; 
the Other, the Owner's making Proof of his Property with- 
in a limited Time, (a Year and a Day.) The 27 E. z. 
Stat. 2. c. 13. (which puts the Proof a the Ownerſhip of 
the Goods, upon Marks Cockets or living Witneſſes) 
relates only to Caſes which may not be called Wreck. But 
if it be Wreck, then the Goods are not to be delivered, 
upon any Proof whatſoever, In caſe it be not Wreck, they 
are to be delivered upon proper Proof: If it be Wreck, 
they are not to be delivered at all, But © But J{hether 
« it be, or be not Wreck,” muſt depend upon the f- 
mer Acts of Parliament. The Caſe of Newport againſt 
1 Newil, 5 E. 3.3. cited in 5 Co. 107. * ſhews how 
he Old Acts of Parliament were then underſtood, Whe- 
ther the Doctor and Student is right, or Whether the 
Judges who determined Sir Henry Conflable's Caſe were 
right, as to the Queſtion 4 Whether the Statute of eln. 


* 1, was a new Law, or only a Declaration of the Com- 


* mon Law,” this Charter of King Henry the 2d. is equally 
deciſive as to the Criterion of a Wreck. Sir Henry Con- 
flable*s Caſe ſays © that it was only a Declaration of the 
«© Common Law” and cites Bracton, to prove this Point, 
againſt the Opinion of the Doctor and Student. gr 

| udge 
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judges who determined that Caſe do not adopt the Opini- 
on of Bracton generally; but only ſo far as relates to that 
particular Difference between Him and the Doctor and 
Student. And Lord Cobe's own Opinion ſeems to be other- 
wiſe : For, in his Comment upon this Statute, in 2 If. 167. 
168, he ſays that the three Inſtances, of a Man, a Dog, 
« ora Cat, are put for Examples; For, beſides theſe two 
« Kinds of Beaſts, All other Beaſts Fowls Birds Hawks 
« and other living Things are underſtood, whereby the Own- 
« erſhip or Property of the Goods may be known:” To 
which he adds theſe Words—*© And Bra@on yet goeth far- 
« ther, ft certa Signa oppoſita fuerint Mercibus et aliis Re- 
© bus Sc; which Expreſſion © yet goeth farther” is 
equivalent to ſaying, © Here Bradton goes beyond what 
© is my own Opinion.“ No Caſe is cited ſubſequent to 
Lord Coke*'s Time: And the concurrent Teſtimony of an- 
clent Charters, ancient Acts of Parliament, and ancient 
Writers except Bracten, is on our Side; And Bradon 
ſtands unſupported by any other Writer, and contradicted 
by the Mirrour, the Charters, and the Old Acts of Parlia- 
ment; And Modern Statutes conſider the Eſcape of no liv- 
ing Creature, as the Teſt of a Wreck. The 26 G. 2. c. 
19. F 1, makes it Felony, to plunder a wrecked Veſſel, 
whether any living Creature be on board it, or not, Brac- 
ton, who was a Doctor of the Civil Law, has confounded 
the Law which he did underſtand with the Law which 


he did not underſtand. Mr. Juſtice Bl AKs TONE fays, 


that in the Staute of V. 1. the Law is laid down, more 
* agreeable to the Charter of King H. 2. and upon that 
* Statute hath ſtood the legal Doctrine of Wrecks, to the 
* preſent Time. It enacts, that if any /ive Thing eſcape 
* (a Man, a Cat, or a Dog, which, as in Braclen, are 
* only put for Examples,) in this Caſe, and, as it ſeems, 


“ in this Caſe only, it is clearly not a legal Wreck.“ Lit. 1. 


c. 8. F1l, pa. 281, 


As to the 2d Point It would not bear much Argument. 
They inſiſted, in general, that the Proviſions in 27 E. 3. 
c. 17, were neceſſary to be complied with; That ſubſequent 
Statutes do not ſeem to vary the Proviſions of it; that nei- 
ther the Proviſions of the One or of the Others have been 
properly complied with; and, particularly, that Salvage 
was not tendered in the manner that it ought to have been; 
and that, upon the Whole, the Plaintiffs had not ſuffici- 
ently ſhewed a Right to reclaim, even ſuppoſing them not to 
have loſt their Property by the Ship's being conſidered as 
wrecked, 


Lo RD Mansrietp—There is no ſort of Doubt con- 
cerning the true Ownerſhip of theſe Goods; which were 
caſt away in a ſtorm, and recently purſued. Every body 


elſe reſtored to the true Owner the Proportions that they 
Vol. V. 5 | had 
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had got of them, upon a proper Salvage offered: This 
Defendant refuſed to deliver the Share that He had got; 
being forfeited, according to his Apprehenſion, as a Wreck, 
becauſe no lie Animal came aſhore. He likewiſe objects 
to the Plaintiff's Recovering z becauſe certain Forms, 


which he ſays were requiſite to be performed, have not, 


as He alledges, been properly performed. 
The firſt Queſtion is“ Whether theſe Goods are for- 


4 feited,” 
* : f 
Now, no Caſe is produced, either at Common Law, or 
on the Conſtruction of the Statute of 3 E. 1. c. 4. to prove 


that the Goods were forfeited, becauſe no Dog or Cat or 


other Animal came alive to Shore, I will therefore pre- 
fume, that there never was any ſuch Determination; and 


that no Caſe could have been determined ſo contrary to the 


* See 7 Co. 
197. b 108. a 


+ Lib. 3. e. 
3. Pd. 120. a 


Tt See alſo 2 
loft, 166, 


Principles of Law Juſtice and Humanity. The very idea 
of it is ſhocking. And there is no Ground for ſuch a For- 
feiture, upon the Diſtinction that has been ſo much urged, 
between a Man or other Animal coming to Shore alive or 
not alive. The coming to Shore of a Dog or a Cat alive 
can be no better Proof. than if, they ſhould come aſliore 
dead : They Eſcaping alive makes no fort of Difference. If 
the owner of the Dog or Cat or other Animal was known, 
the Preſumption of the Goods belonging to the ſame Per- 


fon, would be equally ftrong, whether the Animal was 


alive or dead. If no owner could be diſcovered, the Gocds 
belonged to the King. But there ought to be a reaſonable 
Time allowed to the Owner, to come in and claim them: 
And it was proper that the Time ſhould be limited, The 
Old Limitation was a Year and a Day : which was the 
Time limited in * many other Caſes, The Made of proof 
was as it might happen. Goods are now, generally, mark- 
ed: Perhaps, in ancient Days it might not be ſo common, 
or {6 accurate; And then a Dog or a Cat might be a Pre- 
ſumption towards aſcertaining the Owner of the Goods. 
Bracton, who wrote in the time of H. 3. fays F—* Magis 
cc proprie dici poterit Wreccum, fi Navis frangatur &c; 
5 nifi ita fit, quod verus Dominus aliunde veniens, per 
& certa Indicia et Sizna docuerit Res eſſe ſuas; ut ſi Canis 
« vivus inveniatur Sc: Et eodem modo, fi certa Sigua ap- 
« poſita fuerint Mercibus et alijs Rebus.” And Brad's 
Opinion has been recognized by later Writers. Lord Cie 
in his fifth Report 107. ſays that it appears from Brac- 
ton, that the Statute of Y. 1, was but a Declaration of the 
Common Law; and cites the ſame Paſſage from Bradon 
—* Et quod hujuſmodi dici debet Wreccum, verum eſt, 
“ nifi fit quod verus Dominus aliunde veniens, certa lu- 
% dicia et Signa donaverit Res eſſe ſuas; ut {fi Canis vivus 
* inveniatur, et conſtare poterit quod talis fit Dominus 


„ illius Canis; preſumtive ex hoc, lilum efle 3 
| 6 illius 
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« j[lius Canis et illarum Rerum: Eodem modo, fi certa 
« Siena impoſita fuerint Mercibus.“ Thus it ſtands at 
the Common Law. Then, has the Statute of 3 E. 1. c. 
4. altered the Common Law? No: Quite otherwiſe. And 
this Act was made in favour of the Owner. It enaQts 
(negatively) “ that it ſhall zo: be Wreck, if Man, Dog, 
« or Cat eſcape alive: But it has no contrary (poſitive) 
Proviſion, *© that if neither Man, Dog, or Cat Sc, eſcape 
« alive, it ſhall belong to the King.” This Statute has 
been recognized as declaratory of the Common Law. The 
Words of it are“ Concerning Wreck of the Sea, it is 
« agreed that where a Man, a Dog, or a Cat eſcape 
« quick out of the Ship, that ſuch Ship, nor Barge, nor 
any Thing within them ſhall be adjudged Wreck; but 


„ the Goods ſhall be ſaved and kept Sc, ſo that if any 


© ſue for thoſe Goods, and afterwards prove that they 
« ere his or periſhed in his Keeping, within a Year and 
« a Day, they ſhall be reſtored to him without Delay: 
“And if not, they ſhall remain to the King.” Lord Coke 
ſays that theſe three Inftances (of a Man, Dog, or Cat,) 
are put but for Examples: For, beſides theſe two Kinds 
6 of Beaſts, all other Beaſts, Fowls, Birds, Hawks and 
« other living Things are underſtood, whereby the Owwner- 
ci ſhip or Property of the Goods may be &nwn,*” And 
this is agreeable to the Charter of King Henry the 2d. 
which includes every Animal whatſoever. And this Eſ- 
cape of a Dog or Cat or other Animal is conſidered as a 
Medium of Proof, whereby the Ownerſhip or Property of 


* 2 Inft. 
167. 168. 


the Goods may be known. If this was a recent Statute, f 2 laſt. 


it ought to be conſtrued according to Reaſon and Juſtice. 168. 


For, the Court ought not, unleſs they are abſolutely oblig- 
ed to it, to conſtrue an Act of Parliament directly contrary 
to the Plain and clear Principles of Juſtice and Humanity: 
Which the Conftruttion urged on the Part of the Defend- 
ant in this Caſe would undoubtedly be, in the higheſt De- 
oree. But this is a Statute of very ancient Standing; and 
was declaratory of the Common Law, (as appears from 
Bracton, who wrote before the making of it;) and has 
been, ſince, ſufficiently recognized; and no Caſe produc- 
ed to the contrary, nor any Authority in Point. The 
other two Statutes are out of the Caſe: They do not re- 
late to s Matter. Beſides, here the Defendant has inſiſt- 
ed upon Property. I am very clear, that the Direction 
was right; and that the Rule for a New Trial ought to be 
diſcharged. 


Mr. Juſtice As rox and Mr, Juſtice As HHU RST con- 
curred with his Lordſhip. | 
Mr. Juſtice WitLes was abſent, 
All the Judges preſent being clear and unanimous, 


Tue RuLs to ſhew Cauſe why there ſhould not be 
a New Trial, was DISCHARGED» : 


L Rex 
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* V. ante, * HE Diſpute between the College and the Licen- 
_—O ciates had been of ſome Standing; and was carried 
2204, on with ſome Eagerneſs on both Sides. 


In Michaelmas Term, 9 G. z. on Thurſday 17th M. 


dember 1768, Mr. Morton, ſupported by Sir Fletcher Ner-. 


ton, moved for a Mandamus, to be directed to the College, 
commanding them to admit into their Body and Fellow. 
ſhip Dr. Edward Archer; to whom they had, after the 
proper Examinations, in 1752, granted a Diploma to prac- 
tice Phyſic in London, and within ſeven Miles thereof. 
They produced an Affidavit of his having demanded an ad- 
miſſion into the Fellowſhip of the College, and of his hay- 
ing been refuſed, And Mr. Waller, at the ſame Time, 
made 2 like Motion on Behalf of Dr. Fothergill, Theſe 
Motions were intended, to try the Queſtion © Whether the 
« Licentiates had a Right to be Fellows or Members of the 
« Faculty of Phyſic.“ Rules were accordingly granted, 
to ſhew Cauſe, in both Caſes : Beth which Rules were 


made abſolute, on the laſt Day of the following Hilo 


Term; and afterwards Writs of Mandamus were iſſued, 


and returned; And Doctor Archer's came on to be argued 


on Wedneſay the 22d of November 1769, The Writ and 
Return were as follows 


London Our Lord the King hath ſent to the Preſident 
and College or Commonalty of the Faculty of Phyſic in 
London his Writ cloſed in theſe Words (that is to fay) 
George the third by the Grace of God of Great Britain 
France and Ireland King Defender of the Faith, &c, To 
the Preſident and College or Commonalty of the Faculty ct 
Phyfic in London, Greeting. Whereas Edward Archer 


Doctor in Phyſic, having been duly examined and approv- 


ed, was admitted to exerciſe the Faculty of Phyſic in the 
City of London for ſeven miles round the ſame, by the Pre- 
ſident and Commonalty of the Faculty of Phyſic in Londen, 
by the Letters of the ſaid Preſident, and College ſealed 
with their Common Seal; and by reafon of the Premiſſes, 


the ſaid Eduard Archer became lawfully intitled to be ad- 
mitted a M MREA of the ſaid College Commonalty and Cor 
| poration, and ought by you the faid Preſident and College 


or Commonalty of the Faculty of Phyſic in London aforefaid 


to be admitted a Me uRER of the ſaid Corporation; And 


Whereas the ſaid Edzard Archer, after he was as afore- 
ſaid admitted to exerciſe the Faculty of Phyſic in the 
ſaid City of London and for ſeven Miles round the ſame 


as aforeſaid, did tender and preſent himſelf to you -= 
| | al 
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ſaid Preſident and College or Commonalty of the F aculty 
of Phyſic in London in order to be by you admitted a 
Member of the ſaid Corporation, and did then and there 
require and demand of you the faid Preſident and College 
or Commonalty of the Faculty of Phyfic in Londen afore- 
ſaid to be by you admitted a MemBer of the ſaid Corpo- 
ration; yet you the ſaid Prefident and College or Com- 
monalty of the Faculty of Phyſic in Londen aforeſaid, well 
knowing the Premiſſes, but having no Regard for the Du- 
ty of your Office in that Behalf, did then and there with- 
out any reaſonable Cauſe abſolutely refuſe and yet do re- 
fuſe to admit him the ſaid Edward Archer a Member of 
the ſaid Corporation, in manifeſt Contempt of us, and to 
the great Damage and Grievance of the ſaid Edward Ar- 
cher, as we have been informed from the Complaint of the 
faid Edward Archer made to us in that behalf; We there- 
fore, being willing that due and ſpeedy Juſtice may be 
done to the faid Edward Archer in this Behalf as it is rea- 
ſonable, do command you, firmly enjoining you, that im- 
mediately after the Receipt of this our Writ you do with- 
out Delay admit or cauſe to be admitted the ſaid Edward 
Archer a Member of the faid Corporation together with 
all the Liberties, Privileges, Franchiſes, Emoluments and 
Commodities to one of the Members of the ſaid Corpora- 
tion belonging and appertainingz and that you do admi- 
niſter or cauſe to be adminiſtred to the ſaid Edward A. 
cher all the Oaths which are in ſuch Caſe uſually adminiſ- 


tred and taken; or ſhew us Cauſe to the Contrary thereof, 


that the ſame Complaint may not by your Default be again 
repeated to us: and how you ſhall have executed this our 
Writ, make it known to us at Weſtminſter on Wedneſday, 
next after five Weeks, from the Feaſt-day of Eaſter, then 
returning to us this our Writ; Upon Peril that may 
fall thereon, Witneſs William Lord Mansfield, at Weſt- 
ninſter, the twelfth Day of April in the Ninth Year of our 


Reign. On which ſaid Wedneſday next after five Weeks 


from the Feaſt-day of Eaſter the faid Preſident and Col- 
lege or Commonalty of the Faculty of Phyſic in London 
returned the ſaid Writ as followeth (that is to ſay) The 
Anſwer of the Preſident and College or Commonalty of 
the Faculty of Phyſic in London within mentioned. We 
the within named Preſident and College or Commonalty of 
the Faculty of Phyſic in London do moſt humbly certify 
and return to our Sovereign Lord the King at the Day 
and Place within mentioned, that true it is that the with- 
in named Edward Archer Doctor in Phyſic, having been 
for that Purpoſe duly examined and approved, was admit- 
ted to exerciſe the Faculty of Phyſic in the City of London 
and for ſeven Miles round the ſame, by the Preſident and 
Commonalty of the Faculty of Phyſic in London, by the 
Letters of the ſaid Preſident and College ſealed with their 


common Seal, as by the within Writ is alledged. But 


We 
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we do further moſt humbly certify, that by reaſon of the 
Premiſſes the ſaid Edrvard Archer did net become lawfully 
intitled to be admitted a Mx M BER of the ſaid College 
Commonalty and Corporation, as by the ſame Writ is ſap. 
poſed: And therefore we the ſaid Preſident and College 
or Commonalty of the Faculty of Phyſic in London cannct 
admit or cauſe to be admitted the ſaid Edward Archer a 
MemBtx of the faid Corporation together with all the Li- 
berties, Franchiſes, Emoluments, and Commodities to one 
of the Members of the ſaid Corporation belonging and ap- 
pertaining; nor can we adminiſter or cauſe to be adminiſ- 
tred to the faid Edward Archer the Oaths which are in 
that Caſe uſually adminiſtred and taken, as by the faid 
Writ we are commanded to do, 


TromMas LAURENCE Preſident, 


Serjeant Glyzn argued for Doctor Archer, That he was 
intitled to be admitted into the Fellowſhip of the College: 
And he relied on the Statute of 14, 15 H. 8. c. 5. 


But Lo RD MANSPIEILD and Mr. Juſtice Vàr Es aſked 
Him Hew it appeared that the Doctor was intitled to ſuch 
Admiſſi on into the College? Obſerving, at the ſame Time, 
that the Statute he relied upon, was only a private AQ, 

The Mord relating ſolely to a particular Body of Men.“ 

of it import 
nothing be- Mr. juſtice As rox took Notice, that here is no 
2 mere Ground laid for ſuch a Claim. It is nothing more than 
een. that he was examined and admitted as a Licentiate: and 
therefore he is lawfully intitled to be and ought to be ad- 
mitted a Fellow and a Member of the Corporation, But 
how does that follow? | 


Mr. Juſtice YaTzs—He has ſhewn 2 Colour of Ti- 
tle to be fo, How then can the Court iſſue a peremptory 
Mandamus to admit him? Here are no Premiſſes where- 
upon to ground the Concluſion “ that he is intitled to what 
* he claims:*” Here is no Title at all ſhewn, to ſupport 
his Claim. | 55 


The RuLE therefore was, that the Writ be qu AsnED. 


Doctor Fothergill's Mandamus being like Doctor Ar- 
cher*s the preſent Determination did in Effect deter- 
mine Doctor Fothergill's alſo; though the latter was 
not now actually put into the Paper, and argued. 


See Doctor Groenwelt*'s Caſe, 1 Salk. 144. 200. 263. 
3 Salł. 265. 354. Carthew 421. 491. 12 Med. 
119. Helt 184. 395. 5 36. Comberb, 482. 
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In Hilary Term 10 G. 3. viz. on Monday 29th of Fanu- 
ary 1770, Mr. Morton and Mr. Walker, moved for new 
Rules of the like Kind, in favour of the ſame two Licen- 
tiates: And a few days afterwards, in that ſame Term, 
viz. on Monday 5th February, Both were made abſolute; 
and new Writs of Mandamus were thereupon iſſued, and 


returned, 


Doctor Fothergill's ſtood in the Crown Paper of Satur- 
day 21ſt April 1771; and was then argued by Serjeant 
Glynn, for the Doctor, and Serjeant Dawy for the College. 
It was not then determined, nor did the Court declare any 
Opinion: Indeed, they ſtrongly recommended an Agree- 
ment between the very reſpectable Perſons concerned in 
this Diſpute. But thoſe Gentlemen not ſhewing any great 
Inclination to a Compromiſe, it ſtood for further Argu- 
ment: And it was now a ſecond Time argued, by Mr. 
Merton for the Doctor, and Mr. Wallace for the College. 


It would be too tedious to ſpecify the Arguments at large. 
But as they all aroſe out of the new Mandamus and the Re- 


turn to it, the ſtating of the Writ and Return (with Ex- 
actneſs and Preciſion) will convey to the Reader a Com- 
pleat Idea of the Nature of the Licentiate*s Claim and the 
College's Defence, and of the whole Conftitution of this 
learned Faculty; and will enable him to judge for himſelf, 


what were the proper Arguments to be drawn therefrom, 


as well as explain to him the Reaſon upon which the Court 
rejected the Claim of the Licentiates © to be admitted 
Members of the Corporation,” 


This New Writ and Return were as follows 


London, (to wit) Our Lord the King ſent to the Pre- 


ſident and College or Commonalty of the Faculty of Phyſic 
in Landon his Writ cloſed in theſe Words, (that is to ſay,) 
George the third by the Grace of God of Great Britain, 


France, and Ireland, King, Defender of the Faith and ſo 


forth—To the Preſident and College or Commonalty of 
the Faculty of Phyſic in London, Greeting. For that 
Whereas by a certain Act of Parliament made at a Seffi- 
ons of Parliament held at Weftmin/ter in the third Year of 
the Reign of our Royal Anceſtor Henry the Eighth late 
King of England and ſo forth, Intituled an AQ concern- 
ing Phyſicians and Surgeons, Reciting that for as much 
as the Science and Cunning of Phyfic and Surgery (to the 
perfect Knowledge whereof be requiſite both great Learn- 
ing and ripe Experience) was daily within this Realm ex- 
erciſed by a great Multitude of Ignorant Perſons of whom 


the great Part had no Manner of Inſight in the ſame nor 


in any other Kind of Learning; ſome alſo can read no 


Letters on the Book; ſo far forth that common Artificers, 
as 
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as Smiths Weavers and Women, boldly and accuſtomably 
took upon them great Cures and Things of great Difficul. 
ty, in the which they partly uſed Sorcery and Witchcraft, 
partly applied ſuch Medicines unto the Diſeaſe as were 


very noxious and nothing metely therefore, to the high 


Diſpleaſure of God, great Infamy to the Faculty, and the 
grievous Hurt Damage and Deſtruction of many of the 
King's Liege People, moſt eſpecially of them that could 
not diſcern the Uncunning from Cunning; It was there- 
fore amongſt other Things EnaQted by the Authority of 
the ſaid Parliament, that no Perſon within the City of 
London nor within ſeven Miles of the ſame take upon him 
to exerciſe and occupy as a Phyſician or Surgeon, except 
he ſhould be firſt examined approved and admitted by the 
Biſhop of London, or by the Dean of Paul's for the Time 
being, calling to him or them four Doctors of Phyſic, and 
four Surgeons other expert Perſons in that Faculty, and 
for the firſt Examination, ſuch as they ſhould think con- 
venient, and afterward always four of them that had been 


ſo approved; upon the Pain of Forfeiture for every Month 


that they did occupy as Phyſicians or Surgeons, not ad- 
mitted nor examined after the Tenor of that Act, of Fire 
Pounds, to be employed the one half thereof to the Ute 
of the ſaid Sovereign Lord the King, and the other half 
thereof to any Perſon that would ſue for it by Action of 
Debt, in which no Wager of Law nor Protection of Law 
ſhould be allowed; and alſo whereas afterwards by a cer- 
tain other Act of Parliament made at a Parliament of our 
ſaid Royal Anceſtor, at a Seſſion thereof holden in the 
fourteenth Year of his Reign and from thence adjourned 
unto Weſtminſter in the County of Middleſex the laſt Day 
of July in the fifteenth Year of the ſaid late King, and 
then and there holden, reciting that in the moſt humble, 
wiſe, ſhew unto his fajd late Majeſty his true and faithful 
Subjects and Liege Men Jahn Chamber, Thomas Linacre, 
Feratuandus de Vidteria, his Phyſicians, and Nicholas Halſe- 


well, ohn Frances, and Robert Yaxley, and all other Men 


of the ſame Faculty within the City of London and ſeven 


Miles about, that where his ſaid late Majeſty (by his moſt 


Gracious Letters Patent bearing date at Weſtminſter the 


twenty-third Day of September in the Tenth Year of his 


{aid late Majeſty's Noble Reign,) for the common Wealth 


of this his ſaid late Majeſty's Realm in due exerciſing and 
practiſing of the Faculty of Phyſic and the good Adminiſ- 


tration of Medicines to be had, had incorporated and 
made of them and of their Company aforeſaid one Body 
and Perpetual Commonalty of Fellowſhip of the Faculty 
of Phytic, and to have Perpetual Succeſſion. and Common 


Seal, and to chooſe yearly a Preſident of the ſame Fellow- 


ſhip and Commonalty to overſee rule and govern the ſaid 
Fellowihip and Commonalty and all Men ot the fame Fa- 
; e 
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culty, with divers other Liberties and Privileges by his ſaid 
late Highneſs to them for them granted for the common 
Wealth of this his ſaid late Majeſty's Realm, as in his ſaid 
late Majeſty's moſt Gracious Letters Patent more at large 
was ſpecified and contained, the Tenor whereof followeth 
in theſe Words Henricus Dei gratia Rex Angliæ & Fran- 
ciæ, & Dominus Hiberniæ, Omnibus ad quos Præſentes 
Literæ pervenerint ſaltem Cum Regij Officij noſtri Munus 
arbitremur Dicionis Honore Hominum Felicitati omni ra- 
tione conſulere; Id autem vel imprimis fore, ſi Improborum 
Conatibus tempeſti ve occurramus, apprimè neceſſarium duxi- 
mus improborum quoque Hominum qui Medicinam magis 
avaricie ſue Cauſa quam ullius bone Conſciencie Fiducia 
profitebuntur, unde rudi & credule Plebi plurima incom- 
moda oriantur, audaciam compeſcere; Itaque partim bene 
inſtitutarum Civitatum in Italia & aliis multis Nationibus 
Exemplum imitati, partim gravium Virorum doctorum Jo- 
hannis Chamber Thome Linacre Fernandi de Victoria, 
edicorum noſtrorum, Nicholai Halſewell, Johannis Fran- 
ciſci & Roberti Yaxley, Medicorum, ac præcipuè reveren- 
diimi in Chriſto Patris ac Domini Thome Tituli ſcz Ceci- 
lie tranſtiberim ſacroſanctiſſime Romane Eccleſie Preſbyte- 
tis Cardinalis Eborum Archiepiſcopi & Regni noſtri An- 
gliæ Cancellarij chariſſimi, Precibus inclinati, Collegium 
perpetuum Doctorum & gravium Virorum qui Medicinam 
in Urbe noſtra Londi no & Suburbiis intraque ſeptem Mil- 
lia Paſſuum ab ea Urbe quaqua verſus publicè exerceant, 
Inſtitui Volumus atque Imperamus, Quibus tam ſui Hono- 
tis tam publice Utilitatis noſtre Cure ut ſperamus erit ma- 
licioſorum quorum meminimus Inſcitiam temeritatemque 
tam Exemplo gravitateque ſua deterrere, quam per Leges 
noſtras nuper Editas ac per Conſtitutiones per idem Colle- 
gium condendas punire; quæ quo facilius Rite peragi poſ- 
lint, memoratis doctoribus Johanni Chamber Thome Lina- 
cre Fernando de Victoria Medicis noſtris, Nicholao Halſe- 
well, Johanni Franciſco & Roberto Vaxley, Medicis, 
Conceſſimus quod ipſi omneſque Homines ejuſdem Faculta- 


tis de & in Civitate prædictà ſint in Re & nomine unum 


Corpus & Communitas perpetua ſive Collegium perpetu- 
um, et quod eadem Communitas ſive Collegium ſingulis An- 
nis imperpetuum eligere poſſint et facere de Communitate 
illa aliquem providum Virum et in Facultate Medicine ex- 
pertum in Preſidentem ejuſdem Collegij ſive Communitatis, 
ac ſupervidendum recognoſcendum et gubernandum, pro 
illo Anno, Collegium five Communitatem prædictam et om- 
nes Homines ej uſdem Facultatis et Negocia eorundem; Et 
quod iidem Preſidens et Collegium ſive Communitas habe- 


ant Succeſſionem perpetuam et Commune Sigillum Negoti- 


is dictꝰ Communitatis et Preſidentis imperpetuum ſerviturum; 
Et quod ipſi et Succeſſui imperpetuum ſint Perſone habiles 
& capaces ad perquirendum et poſſidendum in Feodo et 
Perpetuitate terras et tenementa Redditus et alias Poſſeſ- 
ſiones quaſcunque. Conceſſimus eciam eis et Succeſſori- 


bus 
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bus ſuis, pro nobis et Heredibus noſtris, quod ipſi et Succeſ. 
ſores ſut poſſint perquirere ſibi et Succeſſoribus ſuis tam in 
dictà Urbe quam extra terras et tenementa quecumque Ap. 
nuum valorem duodecim librarum non excedentes, Statut 
de Altenatione ad Manum mortuam non obſtante; Et quod 
ipſi, per Nomina Preſidentis Collegij ſeu Communitatis F4. 
cultatis Medicine London, placitare et implitari poflint 
quoram quibuſcumque Judictbus in Curiis et Actionibus 
quibuſcumque; Et quod prædict' Prefidens Collegium five 
Communitas et eorum Succeſſores Congregaciones licitz 
et honeſtas de ſemetipſis, ac Statuta et Ordinaciones pro 
falubri Gubernacione ſuperviſu et Correctione Collegij (eu 
Communitatis prædict' & omnes Homines eandem Facul. 
tatem in diQta Civitate ſeu per ſeptem Milliaria in Circuity 
ejuſdem Civitatis exercen”, ſecundim Neceſſitatis Exigen- 
tiam quociens & quando Opus fuerit, facere valeant licite 
& 1mpune fine Impedimento noſtri Hered' vel Succeſſor 
noſtrorum Juſtic* Eſcaetorum Vice-Comitum & aliorun 
Ballivorum vel Miniftrorum noſtrorum Heredum vel Succeſ. 


ſorum noſtrorum quorumcumque. Conceſſimus eciam ei. 


dem Preſidenti & Collegio ſeu Communitati & Succeſſor: 
bus ſuis quod Nemo in dictà Civitati aut per ſeptem Miliz- 
ria in Circuitu ejuſdem exerceat dictim Facultatem niſi ad 
hoc per dict' Preſidentem & Communitatem ſeu Succefſores 
eorum qui pro Tempore fuerint admiſſus ſit per ejuſden 
Preſidentis & Collegij Literas Sigillo ſuo Communi Sigi- 
latas, ſubpena Centum Solidorum pro quolibet Menſe quo 
non admiſſus eandem Facultatem exercuit; Dimidium inde 
nobis et Heredibus noſtris, et dimidium dict' Preſidenti et 
Collegio applicandum. Preterea volumus et . concedimus 
pro nobis et Succeſſoribus noſtris quantum in nobis eſt, quod 
per Preſidentem et Collegium predict' Communitatis pro 


Tempore exiſtent? et eorum Succeſſores imperpetuum qui- 


tuor ſingulis Annis per ipſos eligantur qui habeant ſupervi- 
ſum et Scrutinium Correctionem et Gubernacionem omnium 


et ſingulorum dictæ Civitatis Medicorum Utenſium Facul- 


tate Medicine in eadem Civitate, ac aliorum Medicorum 


forinſecorum quorumcumque Facultatem illam Medicine . 
liquo Modo frequentancium et Utenſium infra eandem Ci 
vitatem et Suburbia ejuſdem ſive intra ſeptem Milliaria in 
Circuitu ejuidem Civitatis, ad Punicionem eorundem pro 
Delictis ſuis in non bene exequendo faciendo et utendo il- 
la, nec non ſuperviſum et Scrutinium omnimodarum Medi- 


cinarum et eorum recept' per duos Medicos ſeu aliquem ec- 
rum hujuſmodi Ligeis noſtris pro eorum Infirmitatibus cu- 


rand' dand' imponend' et utend', quociens? et quando Opus 


fuerit, pro Commodo et Utilitate eorundem Ligeorum n9!- 


trorum: ita quod Punicio hujuſmodi Medicorum Utencium 


dictà Facultate Medicine fic in Premiſlis delinquencium per 
Fines Amerciamenta et Impriſonamenta Corporum ſuorum 
et per alias Vias rationabiles et congruas exequatur, Volu- 
mus eciam et concedimus pro nobis Heredibus et —_ 
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ſotibus noſtris quantum in nobis eſt, quod nec Preſidens nec 


ucceſ. 

am in aliquis de Collegio prædicto Medicorum nec Succeſſores ſui 
> An. nec eorum aliquis exercens Facultatem il lam quoquo Modo 
tatutꝰ in futuro infra Ci vitatem noſtram prædict' et Suburbia ejuſ- 
quod dem ſeu alibi ſummoneantur aut ponantur neque eorum ali- 
is Fa- vis ſummoneatur aut ponatur in aliquibus Aſſiſis juratis in- 


oflint WM queſtis Inquiſitionibus attinctis et aliis recogn' infra dictam 
nibus Civitatem et Suburbia ejuſdem impoſterum, coram Majore 
five ac Vicecomitibus ſeu Coronatoribus dictæ Civitatis noſtre 
Citay empore exiſtenꝰ capiend” aut per aliquem Officiarium ſeu 
pro Miniftrum ſuum vel Officiarios five Miniſtros ſuos ſummo- 


| (eu nend', licet ijdem Jurati Inquiſiciones ſeu Recognictones 
cul. ſum' fuerint ſuper brevi vel brevibus noſtris vel Heredum 
uitu WW noſtrorum de reQo; ſed quod dicti Magiſtri ive Guberna- 
gen. tores ac Communitas Facultatis ante dictæ et Succeſſores 
icite ſui et eorum qui libet dictam Facultatem exercentes, verſus 
ſſor nos Heredes et Succeſſores noſtros ac verſus Majorem et 
rum Vicecomites Civitatis noſtre predictæ pro tempore exiſtent', 
cel. et quoſc umque Officiarios et Miniſtros ſuos fint inde quieti 
eil et penitus exonerati imperpetuum per Preſentes. Proviſo 
ori- quod Literæ noſtre ſeu aliquid in eis content' non cedent 
lia- in Prejudicium Civitatis noſtre London ſeu Libertatis ejuſ- 
ad dem. Et hoc abſque Fine ſeu Feodo pro Premiſſis ſeu Si- 
res gillacione Preſentium nobis faciendi ſolvendi vel aliqualiter 
em reddendiz aliquo Statuto Ordinacione vel Actu in contra- 
gle rium ante hæc Tempora facta edita ordinata, ſeu provis' in 


Aliquo non obſtante. In cujus Rei Teſtimonium has Lite- 
ras noſtrus fieri fecimus Patentes Teſte meipſo apud Weſt- 
minſter Viceſimo tercio Die Septembris Anno Regni noſtri 
Decimo. Per ipſum Regem, et de Data predicta, Aucto- 
ritate Parliamenti Tunſtall — And further reciting— 
And for ſo much that the making of the faid Cor- 
poration was meritorious, and very good for the com- 
mon Wealth of that his ſaid Majeſty's Realm, It was 
therefore expedient and neceſſary to provide that no Perſon 
of the ſaid Politick Body and Commonalty aforeſaid be 
ſuffered to exerciſe and practiſe Phyſic, but only thoſe Per- 
ſons that be profound fad and diſcreet, groundedly learned 
and deeply ſtudied in Phyſic. And it was alſo further enact- 
ed, That in conſideration thereof, and for the further au- 
thorizing of the ſame Letters Patent, and alſo enlarging of 
further Articles for the ſaid Commonwealth to be had and 
made, It was and is amongſt other Things Enacted that 
the ſaid Corporation of the ſaid Commonalty and Fellow- 
ſhip of the Faculty of Phyſic aforeſaid, and all and every 


| Grant Article and other Thing contained and ſpecified in 


| the ſaid Letters Patent, be approved granted ratified and 
| confirmed in the ſaid Parliament, and clearly authorized and 
admitted by the ſame good lawful and available to the ſaid 
Body Corporate and their Succeſſors for ever, in as am- 


ple and large Manner as it might be taken thought and 
conſtrued 


ar 


> = 2 * = — — —— — — — — © 
—— —— * "ae. ER 2 B g ES” * — at * 3 — — 532 —ç 
2 5 — RS = 2 * — — 2 ” 2 X CY — W — 
2 1 2 —_ 2 . — = — ———— noe — — 
rr —— et 2 -: — _ 
— I , : — Se porn amy rr rr 2 "th 1 L N =. 
— += - — — - 8 $ — on — oy * 


— . — 


— - — 
CIS 2 
— 
— AC 
2 Kyo 


| 


i 1 
1 
1 

bt 


bY 
1 1 
5 1 
1 
1 
. 
Lf 
1 
1 
=_ 
3 
1 
"Fs 
4 3 
So. 
1.3 
. 


2748 


55 —— 4 


Trinity Term 11 Geo. 3. B. R. 


mane. 


conftrued by the ſame Letters Patent; and that the Six Per. 
ſons in the aforeſaid Letters Patent named as Principals and 
firſt named of the aforeſaid Commonalty and Fellowſip, 
chooſing to them two other of the aforeſaid Commonalty, 
from thenceforth ſhould be called and eleaped Elects; an 
the ſame EleQs yearly ſhould chooſe one of them to be Pre. 
ſident of the ſaid Commonalty; and as often as any of the 
Rooms and Places of the fame Elects ſhould fortune to be 


void by Death or otherwiſe, then the Survivors of the ſaid 


Elects, within thirty or forty Days next after the Death d 
them or any of them, ſhould chooſe name and admit one 


or more as Need ſhould require of the moſt cunning and 


expert Men of and in the faid Faculty in London, to ſupply 
the ſaid Room and Number of Eight Perſons; So that he 
or they that ſhould be fo choſen be firſt by the ſaid Super. 
for ſtraytely examined, after a Form deviſed by the fail 
Ele&s, and alſo by the ſame Superviſors approved. And 
further reciting that where that in Dioceſes of England ou 
of London it was not light to find alway Men able to ſuf, 
ciently examine, after the Statute, ſuch as ſhould be ad. 
mitted to exerciſe Phyſic in them, It was alſo by the faid 
Act further enacted that no Perſon from thenceforth be 
ſuffered to exerciſe or practiſe in Phyſic through England, 


until ſuch Time that he be Examined at London by the (iid 


Preſident and three of the ſaid Elects, and to have from 
the ſaid Preſident or Elects Letters Teſtimonial of their 
Approving and Examination; Except he be Graduate of 
Oxford or Cambridge which had accompliſhed all Things 
for his Form without any Grace; as by the ſaid Ad, 
amongſt other Things, appears. And whereas by another 
Act of Parliament, at a Seſſions thereof held at 1/e/?minjter 
in the Thirty-ſecond Year of the Reign of our ſaid Royal 
Anceſtor the ſaid late King Henry the Eighth, Intituled 
for Phyſicians and their Privilege, in the Preamble whete- 
of is contained as follows—In moſt humble wiſe ſhewetl 
unto your Majeſty your true and faithful Subjects and Liege 
Men thePrefident of the Corporation of the Commonalt) 
and Fellowſhip of the Science and Faculty of Phyſic in your 
City of London, and the Commonalty and Fellows of the 
lame, that Whereas divers of them many Times having in 
Cure, as well ſome of the Lords of your moſt Houourable 
Council, anddivers Times many ot the Nobility of this 


Realm, as many other of your faithful and Liege People, 


cannot give their due Attendance to them and other their 
Patients, with ſuch Diligence as their Duty were and is 
to do, by reaſon they be many Times compel led as well within 
the City of Londen and Suburbs of the ſame, as in other 
Towns and Villages, to keep Watchand Ward, and be choſen 
to the Office of Conſtable and other Offices within the faid 
City and Suburbs of the fame and other Places with- 
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in this your Realm, to their great Fatigation and Unqui- 
eting, and to the Peril of their Patients by reaſon they 
cannot be conveniently attended, it was therefore by the 
Authority of the ſame Parliament, amongſt other Things, 
Enacted ordained and eftabiiſhed, that the Preſident to 
the aid Commonalty and Fellowſhip for the Time being, 
and the Commons and Fellows of the ſame, and every Fel- 
low thereof that then was or any Time thereafter ſhould be 
their Succeſſors, and the Succeſſor of every of them, at all 
Time and Times after the making of the ſaid Act, ſhould 
be diſcharged to keep any Watch or Ward in this ſaid City 
of Londen or the Suburbs of the ſame or any Part thereof; 
And that they nor any one of them ſhould be choſen Con- 
ſable or any other Officer in the {aid City or Suburbs and 
that if at any Time thereafter the ſaid Preſident for the 
Time being, or any of the ſaid Commons or Fellows for 
the Time being, by any Ways or Means be appointed or 
elected to any Watch or Ward Office of Conſtable or any 
other Office within the ſaid City or Suburbs, the ſame Ap- 
pointment or Election ſhould be utterly void and of none 
Effect:; any other Cuſtom or Law to the Contrary before 
that Time uſed in the faid City notwithftanding ; And 
that for the Common Wealth and Surety of his loving Sub- 
jets of this his Realm in and for the Adminittration 


of Medicines to ſuch of his ſaid Subjects as ſhould | 


have need of the ſame, from thenceforth the ſaid 
Preſident for the Time being, Commons and Fellows, 
and their Succeſſors, might yearly, at ſuch Time as 
they ſhould think moſt meet and convenient for the ſame, 
elect and chooſe four Perſons of the faid Commons and 
Fellows, of the beſt learned wiſeſt and moſt diſcreet, ſuch 
as they ſhould think convenient, and have Experience in 
the ſaid Faculty of Phyſic; and that the faid four Perſons 
ſo elected and choſen, after a corporal Oath to them mi- 
niſtered by the ſame Prefident or his Deputy, ſhould and 
might, by virtue of the ſaid Act, have full Authority and 
Power, as often as they ſhould think meet and convenient, 
to enter into the Houſe or Houſes of all and every Apo- 


thecary then or at any Time thereafter Uſing the Miſtery 


or Craft of Apothecary within the ſaid City only, to ſearch 
view and ſee ſuch Apothecary's Wares Drugs and Stuffs as 
the faid Apothecaries or any of them had or at any Time 
thereafter ſhould have in their Houſe or Houſes; and all 
juch Wares Drugs and Stuffs as the faid four Perſons ſhould 
then find defeQive corrupted and not meet nor convenient 
to be miniſtred in any Medicines for the Health of Man's 
Body, the ſame four Perſons, calling to them the Warden 
of the ſaid Miſtery of Apothecarys within the ſaid City for 


that Time being, or one of them, ſhould cauſe to be brent, 


or otherwiſe deſtroy the ſame as they ſhould think meet 


by their Diſcretion; and if the faid Apothecaries or * 
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of them at any Time thereafter did obſtinately or wilfully 
refuſe or deny the ſaid four Perſons Yearly elected and cho. 
ſen as before ſaid to enter into their ſaid Houſe or Houſes 
for the Cauſes Intent and Purpefe before rehearſed, that 
then they and every of them, ſo offending contrary to the 
faid Act, for every Time that he or they did ſo offend, ſhould 
forfeit One Hundred Shillings; the one Half to our ſaid 
Royal Anceſtor, and the other Half to him that would 
fue for the ſame by Action of Debt Bill Plaint or Infor- 
mation in any of the King's Courts wherein no Wage 
of Law Eſſoin or Protection ſhould be allowed; and if 
the ſaid four Perſons or any of them ſo elected and choſen 
as before was ſaid did refuſe to be ſworn, or after his (aid 
Oath to him or them adminiſtred did obſtinately refuſe to 
make the ſaid Search and View once in the Year at ſuch 


Time as they ſhould think moſt convenient by their Diſcre- \ 


tion, having no Lawful Impediment by Sickneſs or other. 
wiſe to the contrary, that then for every ſuch wilful and 
obſtinate Default every of the ſaid four Perſons mak 
ing Default ſhould forfeit Forty Shillings. And fur. 
ther it was recited in the ſaid laſt mentioned AR, that for 
as much as the Science of Phyſic did comprehend include 
and containt he Knowledge of Surgery as a Special Mem- 
ber and Part of the fame, It was alſo in and by the ſaid Ad 
further E nacted, that any of the ſaid Company or Fellow. 
ſhip of Phyſicians, being able, choſen and admitted by the 
faid Preſident and Fellowſhip and Phyſicians, might from 
Time to Time, as well within the City of London as elle- 
where within this Realm, practice and exerciſe the faid Sci- 
ence of Phyſic in all and every his Members and Parts; 
any Act Statute or Proviſion made to the contrary not- 
withſtanding; as by the ſaid AQ, amongſt other Things, 
more fully and at large appears. And Whereas alſo by a 
certain other Act of Parliament, made at a Seſſions of 
Parliament holden at Veſiminſten in the Firſt Year of the 
Reign of our Royal Anceſtor Lady Mary the Firſt, late 


Queen of England and fo forth, Intituled an Act touching 
the Corporation of the Phyſicians in London, reciting that 


Whereas in the Parliament holden at London the fifteenth 
Day of April in the Fourteenth Year of the Reign of our 
late Sovereign Lord King Henry the Eighth, and from 
thence adjourned to Weſtminſter the laſt Day of Fuly, in 
the fifteenth - Year of the Reign of the ſame King, and 
there holden, It was enacted that a certain Grant by Let- 
ters Patent of Incorporation made and granted by our faid 
late King to the Phyſicians of Loudon, and all Clauſes and 
Articles containd in the fame Grant ſhould be approved 
granted ratified and confirmed by the ſame Parliament, 


It was and is further Enacted, amongſt other Things, by 


the Authority of the ſaid Parliament, that whenſoe ver tie 
ab Preſident 
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preſident of the College or Commonalty of the Faculty of Phy- 
e of London for the Time being, or ſuch as the ſaid Preſident 
and College ſhould Yearly, according to the Tenor and 
Meaning of ſaid Act, authorize to ſearch examine correct 
and puniſh all Offenders and Tranſgreſſors in the ſaid Fa- 
culty, within the ſame City and Precin& in the ſaid Act 
expreſſed, ſhould ſend or commit any ſuch Offender or Of- 
fenders, for his or their Offence or Diſobedience contrary 
to any Article or Clauſe contained in the ſaid Grant or 
AR, to any Ward Gaol or Priſon within the ſame City and 
precinct, (the Tower of London excepted,) That then 
from Time to Time the Warden Gaoler or Keeper, War- 
dens Gaolers or Keepers, of the Wards Gaols and Priſons 
within the City or Precinct aforeſaid (except before ex- 
cepted) ſhould receive, into his or their Priſons, all and 
every ſuch Perſon and Perſons ſo offending as ſhould be ſo 
ſent or committed to him or them as was aforeſaid, and 
there ſhould ſafely keep the Perſon or Perſons ſo committed 
inany of their Priſons, at the proper Coſts and Charges of 
the faid Perſon or Perſons ſo committed, without Bail or 
Mainprize, until ſuch Time as ſuch Offender or Offenders 
or Diſobedients be diſcharged of the ſaid Impriſonment by 
the faid Preſident and ſuch Perſons as by the ſaid College 
ſhould be thereunto authorized; upon pain that all and 
every ſuch Warden Gaoler or Keeper doing the contrary 
ſhould looſe and forfeit the double of ſuch Fine and Amer- 
ciament as ſuch Offender and Offenders or Diſobedients 


ſhould be aſſeſſed to pay by ſuch as the faid Preſident and 


College ſhould authorize as aforeſaid, ſo that the ſame 
Fine and Amerciaments be not at any one Time above the 
Sum of Twenty Pounds; the Moiety thereof to be employed 
to the Uſe of our Sovereign Lady the Queen her Heirs and 


Succeſſors, the other Moiety unto the ſaid Prefident and 


College; all which Forfeitures to be recovered by Action 
of Debt Bill Plaint or Information in any of the Queen's 
her Heirs and Succeſſors Courts of Record, againit any 
luch Warden Gaoler or Keeper fo offendingz in which 
duit no Effoin Wager of Law nor Protection ſhould be al- 
lowed nor admitted for the Defendant, Andit was alſo 
by the ſaid laſt mentioned Act further enacted by the Au- 
thority aforeſaid, that for the better Execution of the 
Search and View of Apothecaries Wares Drugs and Com- 
poſitions according to the Tenor of a.Statute made in the 
thirty-ſecond Year of the Reign of the ſaid late King Hen- 
ry the Eighth, it ſhould, be lawful for the Wardens of the 
Grocers or one of them to go with the faid Phyſicians in 
their View and Search; That if the ſaid Warden or War- 
dens did refuſe or delay his or their Coming thereunto 
forthwith and immediately when the ſaid Prefident or ſome 
of his College ele& as aforeſaid did call upon him or them, 


that then the ſaid Phyſicians might and ſhould execute that 
Search 
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Search and View and the due Puniſhment of the Apothe— 
caries for any their evil and faulty Stuff, according to the 
Statute laſt before mentioned, without the Aſſiſtance gf 
any of the ſaid Wardens; any Clauſe in the afore-nameq 
Statute to the Contrary thereof notwithſtanding; and 
every ſuch Perſon or Perſons as would or ſhould reſiſt ſuch 
Search ſhould forfeit for every ſuch Reſiſtance Ten Pounds; 
the ſame Penalty to be recovered in Form aforeſaid, with. 
out any of the Delays aforeſaid, to be had in Suit thereof. 
And by the ſaid Act It was and is further enacted, That 
all Juſtices Mayors Sheriffs Bailiffs Conſtables and other 
Miniſters and Officers within the City and Precin&s above 
written, upon Requeſt to them made, ſhould help aid and 
aſſiſt the Preſident of the ſaid College and all Perſons by 
them from Time to Time authorized for the due Execy. 
tion of the ſaid Acts or Statutes; upon pain, for not giy- 
ing of ſuch Aid Help and Aſſiſtance, to run in Contempt 
of the Queen's Majeſty her Heirs and Succeſſors. And 
Whereas John Fothergill Doctor in Phyſic, having been 
duly examined and approved, wes admitted to exerciſe the 
Faculty of Phyſic in the City of London and for even 
Miles round the ſame, by the Preſident and Commonalty 
of the Faculty of Phyſic in London, by the Letters of the 
faid Preſident and College ſealed with their Common Seal; 
And, by reaſon of the Premiſſes, the ſaid John Fether- 
gill became Lawfully intitled to be admitted a Member of 
the ſaid College Commonalty and Corporation, and ouzlit 
by you the ſaid Preſident and College of the Commonalty 
of the Faculty of Phyſic in London aforeſaid to be admitted 
a Member of the ſaid Corporation; And Whereas, the 
faid John Fothergill, after he was as aforeſaid admitted to 
exerciſe the Faculty of Phyſic in the ſaid City of Londen 
and for ſeven Miles round the ſame as aforeſaid, did tender 
and preſent himſelf to you the ſaid Preſident and College w 
Commonalty of the Faculty of Phyſic in London in order to be 
by you admitted a Member of the ſaid Corporation, and did 
require and demand of you the ſaid Preſident and College 
or Commonalty of the Faculty of Phyſic in London atorc- 
faid to be by you admitted a Member of the ſaid Corporatim; 
yet you the ſaid Preſident aud College or Commonalty ol 
the Faculty of Phyſic in London aforeſaid, well knowing 
the Premiſes but having no regard for the Duty of your 
Office in that Behalf, did without any reaſonable Cauſe ab- 
folutely refuſe and yet do refuſe to admit him the ſaid Fehr 
Fethergill a Member of the ſaid Corporation, In manifeſt 
Contempt of us and to the great Damage and Grievance 


of the ſaid John Fothergill as we have been informed from 


the Complaint of the faid Fohn Fethergill made to us 
in that Behalf; We therefore being willing that due 
and ſpeedy Juſtice may be done to the ſaid John Fathergil 

in 
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in this Behalf as it is reaſonable, do command you, firmly 
injoining you that immediately after the Receipt of this our 
Writ you do without delay admit or cauſe to be admitted 
the ſaid John Fot hergill a Member of the ſaid Corporation, 
together with all the Liberties, Privileges, Franchiſes, Emo- 
laments and Commodities to one of the Members of the 
ſaid Corporation belonging and appertaining ; or ſhew 
us Cauſe to the contrary thereof, that the ſame Complaint 
may not by your Default be again repeated to us; and how 
you ſhall have executed this our Writ, make it known to us 
at Weſtmin#ter on Friday next after the Morrow of the Holy 
Trinity, then returning to us this our Writ, upon Peril 
that may fall thereon, Witneſs William Lord Mansfield, 
at Meſtminſter, the Twenty-etghth Day of May in the Tenth 
Year of our Reign,—By the Court—Burrow. The Exe- 
cution of this Writ appears in a certain Schedule hereunto 


| innexed, On which Day (to wit) on Friday next after the 


Morrow of the Holy Trinity, the ſaid Preſident and College 
or Commonalty of the Faculty of Phyſic in London afore- 
ſaid returned the ſaid Writ as followeth (that is to ſay,) 


The Anſwer of the Preſident of the College or Commonal- 
 ___._. tyof the Faculty of Phyſic. 


We the Preſident and College or Commonalty of the Fa- 
cuity of Phyſic in London, in the Writ to this Schedule an- 
nexed mentioned, do moſt humbly certify and return to our 
preſent moſt. ſerene Sovereign Lord the King, at the Time 
and Place in the ſaid Writ likewiſe mentioned, that true 
it is ſuch an Act of Parliament was made in the Third 
Year of the Reign of our late Sovereign. Lord Henry the 
Lightly late King of England, &c, as in the ſaid Writ is in 
that Behalf, mettioned and ſuppoſed z And that ſuch other 
Act of Parliament was made at a Parliament holden - at 
London on the Fifteenth Day of April in the Fourteenth 
Year of the Reign of our ſaid late Sovereign Lord King 
Henry the Eighth and from thence adjourned to Weftminſ/ter- 
the laſt Day of July in the Fifteenth Vear of the ſaid late 
King and there holden, as in and by the faid Writ is in that 
Behalf mentioned and ſuppoſed; and that ſuch other Act 
of Parliament was made in the 'Thirty-ſecond Year of the- 
Reign of our ſaid late Sovereign Lord King Henry the 
Eighth as in the ſaid Writ is in that Behalf mentioned and 


ſuppoſed: and that ſuch other Act of Parliament was made. 


in the Firſt Year of the Reign of our late Sovereign Lady 
Mary the Firſt late Queen of England, &c, as in the ſaid 
Writ is in that Behalf mentioned and ſuppoſed; And 
that John / Fothergulli Doctor in Phyſic in the faid Writ 
named, having being for that Purpoſe duly examined and 
approved, was admitted to exerciſe the faculty of Phyſic 
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in the City of London, and for ſeven Miles round the ſame, 
by the Preſident and College or Commonalty of the Facul- 
ty of Phyſic in London, by the Letters of the ſaid Preſident 
and College or Commonalty ſealed with their Common 
Seal, of the Date in the ſaid Writ mentioned, as by the 
ſaid Writ is in that Behalf mentioned and ſuppoſed: But 
we do further moſt humbly certify, that by reaſon of the 
Premiſſes the ſaid John Fothergill did not become Lavfully 
intitled to be admitted a Mx MER of the ſaid College and 


Commonalty and Corporation, as by the ſaid Writ is above 


ſuppoſed. And we do further moſt humbly certify and re. 
turn to our moſt ſerene Sovereign Lord the King, that ever 
ſince the making of the ſaid Acts of Parliament in the faiq 
Writ mentioned, every Perſon admitted a Member of the 
ſaid College or Commonalty, hath been and hath uſed and 
been accuſtomed to be, before his being admitted a Men. 
ber of the faid College or Commonalty, elected by the Pref. 
dent and College or Commonalty aforeſaid to be a Member 
of the ſaid College or Commonalty; and that the ſaid Jet 
Fothergill hath not been nor was elected by the Preſident 
and College or Commonalty aforeſaid to be a Member of 
the ſaid College or Commonalty. And We do further moſt 
humbly certify and return to our ſaid moſt ſerene preſent 
Sovereign Lord the now King, That after the Making of 
the ſaid ſeveral Acts of Parliament in the ſaid Writ menti- 
oned, and long before the ſaid John Fothergill was admitted 
to the Exerciſe of the Faculty of Phyſic in the City of Lo- 
don and ſeven Miles round the ſame as in the ſaid Writ 
is mentioned, to wit on the Firſt Day of February in the 
Year of our Lord One thouſand five hundred and fifty-five, 
at an aſſembly of the ſaid Preſident and College or Com- 
monalty, a certain reaſonable Statute Act and Ordinance 


commonly called a By-E aw (not now extant in Writing) 


was made and ordained by the then Prefident and College 


or Commonalty of the Faculty of Phyſic in London, where- 


by it was ordained that every Perſon thereafter to be ad- 
mitted a Member of the ſaid College or Commonalty ſhould 
before his being admitted a Member of the ſaid College or 
Commonalty be ele&eu'by the Preſident and College or 
Commonalty aforeſaid to be a Member of the ſaid College 
or Commonalty; whichſaid By-Law ſtill is in full Force and 
Effect, in no wiſe repealed reverſed annulled vacated or made 
void; And that the ſaid ohn Fothergill hath not been nor was 
elected to be a Member of the ſaid College or Commonalty ac- 
cording to the Form and Effect of the ſaid By-Law. And we 
do further moſt humbly certify and return to our ſaid moſt 
ſerene Sovereign Lord the now King, that after the making 
of the ſaid ſeveral Acts of Parliament in the ſaid Writ men- 
tioned, And long before the ſaid John Fothergill was admitted 
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to exerciſe the Faculty of Phyſic as in the ſaid Writ is 
mentioned, to wit on the Firſt Day of February in the Vear 
of our Lord One thouſand five hundred and fifty- ive, at 
an Aſſembly of the ſaid Preſident and College or Common- 
alty a certain reaſonable Statute Act and Ordinance com- 
monly called a By-Law (not now extant in Writing) was 
made enacted and ordained by the faid Preſident and Col- 
lege or Commonalty for the wholeſome Government Over- 
ſeeing and Correction of the ſaid College or Commonalty 
and of all Men exerciſing the ſame Faculty in the City of 
London and within ſeven Miles round the ſame, whereby 
Perſons then exerciſing or who ſhould at any Time there- 
after exerciſe the ſaid Faculty of Phyſic in the City of Lon- 


den and within ſeven Miles round the ſame were diſtinguiſh- 


ed into three Claſſes or Orders; namely, one Claſs conſiſt- 
ing of the Members of the ſaid College or Commonalty for 
the Time being, who were then and were to be from thence- 
forth called Fellows of the ſaid College or Commonalty ; 
another Claſs conſiſting of ſuch Perſons as had been or 
ſhould be deſirous of becoming Members of the faid Col- 
lege or Commonalty, and had been or ſhould be examined 
and approved of by the Preſident and Cenſors of the ſaid 
College or Commonalty to be Candidates for Election into 
the Society or Fellowſhip of the ſaid College or Common- 
alty, who were then and were to be from thenceforth call- 
ed Candidates; And the other Claſs to conſiſt of ſuch Per- 
ſons as then were or at any Time thereafter ſhould be /icenſ- 
ed and admitted to exerciſe the ſaid Faculty of Phyſic in 


the City of London and within ſeven Miles round the ſame, 


by the ſaid Preſident and College and Commonalty by their 
Letters ſealed with the Common Seal of the ſaid College 
or Commonalty; which laſt mentioned Claſs, not being 
Members of the ſaid College or Commonalty, were then 
and were to be from thenceforth called. Permiſſi or Licenti- 
ates; And that at the reſpective Times of making the Sta- 
tutes Acts Ordinances or By-Laws herein after mentioned, 
and before and at the Time the faid 7ohbn Fothergill was 
admitted to exerciſe the Faculty of Phyſic as in the ſaid 
Writ is mentioned, Perſons exercifing the Faculty of Phy- 
fic within the City of London and ſeven Miles round the 
ſame were diſtinguiſhed into the three Claſſes or Orders 


aforeſaid, and well known by the reſpective Names of Fel- 


lexus, Candidates, and Licentiates, And we do further 
humbly certify and return to our moſt ſerene Sovereign 
Lord the now King, That before the ſaid John Fothergill 
was admitted to exerciſe the Faculty of Phyſic as in the 


faid Writ is mentioned, that is to ſay on the fourth Day 


of April in the Year of our Lord One thouſand ſeven hun- 

dred and thirty-ſeven, at an Aſſembly of the ſaid Preſident 

and College or Commonalty of the Faculty of Fhyſic, a 

certain reaſonable Statute At and Ordinance commonly 

called a By-Law was made enacted and ordained by 7 
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faid Preſident and College or Commonalty, for regulating 
the Admiſſion of Member's of the ſaid College or Common- 
alty, whereby it was enacted and ordained, that Nobody 
ſhould be admitted into the Society of the College who 
ſhould not firſt have been of the 8 of Candidates 
for one whole Year, or publicly read Phyſic for three 
Years in ſome Univerſity of Britain, or been a Doctor of 
the Chair in ſome Univerſity of this Kingdom or ordinary 
King's Phyſician z which ſaid laſt mentioned By-Law, 
from the Time of the: Making thereof until and at the 
Time of the faid Admiſſion of the ſaid John Fothergill to 
exerciſe the Faculty of Phyſic in the City of London and 
withinſeven Miles round the fame, And until the firſt Day 
of April in the Year of our Lord One thouſand ſeven hun- 
dred and ſixt y- five, continued in full Force and Effect. 
And we do further certify and return to our ſaid moſt ſe- 
rene Sovereign Lord the now King, that on the firſt Day 
of April in the Vear of our Lord One thouſand ſeven hun- 
dred and ſixty-five, at an Aſſembly of the faid Preſident 
and College or Commonalty, a certain other reafonable 
Statute Act and Ordinance commonly called a By-Law 
was made enacted and ordained by the ſaid Preſident and 


College or Commonalty of the Faculty of Phyſic afore- 


ſaid, for the Regulating of the Admiſſion of Members of 
the ſaid College or Commonalty, whereby it was Enad- 
ed and Ordained, that Nobody ſhould be admitted into the Or- 
der of Fellows who ſhould not have been a CANDIDATE for one 
whole Tear; Except the King or Queen's ordinary Phy- 
ſician with Salary, or Royal Profeſſor of Phyſic in the 
Univerſity of Oxferd or Cambridge; which ſaid laſt mentioned 


_ By-Law ftill remains in full Force and Effect, not reverſ- 


ed annulled repealed or vacated. And we do further moſt 
humbly certify and return to our moſt ſerene Sovereign 


Lord the now King, that the faid John Vathergill is not 
nor ever was Candidate for one whole Year or any other 


Time, nor ever publicly read Phyſic for 'Three Years in 
any Univerſity of Britain, nor ever was Doctor of the 
Chair in any Univerſity in this Kingdom, nor is nor ever 
was King or Queen's 5 Phyſician with Salary or 
without Salary, nor is nor ever was Royal Profeſſor of 
Phyſic in the Univerſity of Oxford or Cambridge. And 
we do further humbly certify to our moſt ſerene Sovereign 
Lord the now King, that after the Making of the faid 


ſeveral Acts of Parliament in the ſaid Writ mentioned, and 


before the ſaid Admiſſion of the ſaid on Fothergill to 
exerciſe the Faculty of Phyſic as aforeſaid, that is to ſay 
on the ſaid fourth Day of April in the ſaid Year of our 
Lord One thouſand ſeven hundred and thirty-ſeven, at an 
Aſſembly of the ſaid Preſident and College or Commonal- 
ty, a certain other reaſonable Statute Act and Or- 
dinance commonly called a Bx-Law was made * 
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ed and ordained by the ſaid Preſident and College or Com- 
monalty, whereby, reciting that many practiſed Phyſic in the 
City of London whom the ſaid Prefident and College or Com- 
monalty deemed altogether unfit to be adopted into the 
Number of Fellows or Candidates, either becauſe they were 
not Britons by Birth, or had not taken the Degree of a Doc- 
tor, or were not ſufficiently learned or ſufficiently advanc- 
edin Age and Gravity, or for other like Cauſes, and yet 
might be able to ſerve the Public and do good to Men's 
Healths, at leaſt in ſome Cures, it was ordained and ap- 
pointed, that, after due Examination and Approbation of 
the Preſident and Cenſors, ſuch Perſons ſhould be permit- 
ted to ”m— fo long as they behawed themſelves well: which 
ſaid eee. or Ordinance, from the Time of making 
thereof until and at the Time of the Examination Appro- 
bation and Admiſſion of the ſaid Fohn Fotbergill to exer- 
ciſe the Faculty of Phyſic in the City of London and with- 
in ſeven Miles round the ſame in the ſaid Writ mentioned, 
and afterwards, was in full Force and Effect; and divers 
Perſons from Time to Time applied to be, and according to 
and in purſuance of the laſt mentioned By-Law or Ordinance 
were, examined and approved of by the Preſident and Cenſor 
of the ſaid College or Commonalty for the T'ime being, 
and licenſed and admitted to Exerciſe the Faculty of Phy- 
ficin the City of London and within ſeven Miles round the 
fame, by the faid Preſident and College or Commonalty, 
by their Letters ſealed with their common Seal; which 
Perſons ſo examined approved and admitted to exerciſe the 
Faculty of Phyſic in the City of London and within ſeven 
Miles round the ſame, have been and are called and known 
by the Name of Licentiates. And we do further certify 
and return, that the ſaid John Fothergill applied to the 
faid Preſident and College or Commonalty of the Faculty 
of Phyſic in London aforeſaid to be by them licenſed and 
admitted to exerciſe the Faculty of Phyſic in the City of 
London and within ſeven Miles round the ſame ; and that 
the ſaid John Fothergill was thereupon, according to and 
in purſuance of the laſt mentioned By-Law or Ordinance, 
examined and approved by the Preſident and Cenſors of 
the ſaid College or Commonalty, and was licenſed and ad- 
mitted by the ſaid Preſident and College or Commonalt 
according to the ſaid laſt mentioned By-Law or Ordi- 
nance, by their Letters ſealed with their common Seal, to 
exerciſe the Faculty of Phyſic in the City of London and 


for ſeven Miles round the ſame; which is the Examination 


Approbation and Admiſſion of the ſaid John Fothergill to 
exerciſe the Faculty of Phyſic in the City of London and 


within ſeven Miles round the ſame in the ſaid Writ mention- 


ed. And we do further certify and return to our moſt ſe- 
rene Sovereign Lord the now King, that the ſaid John 
Fother gil 
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Fothergill never was examined approved or admit ted to ex- 
erciſe the Faculty of Phyſic in the City of London and 
within ſeven Miles round the ſame, in any other Manner 
or for any other Purpoſe than as and in order to his being a 
LiCENTIATE as aforeſaid, And for theſe Reaſons we can- 
not admit or cauſe to be admitted the ſaid John Fothergill 
a MEMBER of the ſaid Corporation, together with all the 
Liberties Privileges Franchiſes Emoluments and Commo- 
dities to one of the Members of the ſaid Corporation be- 
longing and appertaining, as by the faid Writ we are 
commanded, - 


The general Drift of the Argument in ſupport of the 
Claim of the Licentiates was, that the Charter meant to 
make them Members of the Corporation; that it equally 
incorporates every Man then practiſing the Faculty of Phy- 
lic in London, and is not confined to the particular Perſons 
named in it; that it includes all future Practiſers, as well 
as thoſe then exiſting; that a Perſon having a Licence be- 
comes thereby One of the Body, and wants Nothing but 
the Form of Admiſſion, This, they ſaid, was the ſound 
and legal Conſtruction of the Charter. A Right to Ad- 
miſſion is a Ground for a Mandamus, where that Admit 
ſion is refuſed, They could not found their Right upon 
any Fact or Precedent; becauſe there had been a conſtant 
Uſurpation ever ſince the Charter. But no Uſage or By- 
Law could control the Charter. And none of the Reaſons 
given in the Return are ſufficient to deſtroy the Licenti- 
ate's Claim. The College have duly examined him, ap- 
proved him, and admitted him to practice, with full Teſ- 
timonials of his Qualifications for it; And it don't lie in 
their Mouths, after this, to ſay that he is not fit to be 
admitted into their Body. They alledged, that the By- 
Law of the College exceeded their Power; and that their 
Ulage is contrary to their Charter. | 


The Counſel for the College urged the Impropriety and 
Unfitneſs, that the loweſt Licentiate ſhould, by obtain- 
ing a mere Licence to practiſe Phyſic, be 1% facto inveſt- 
ed with the important Offices of the College, and be truſt- 
ed with thoſe Regulations and Inſpections which are com- 
mitted to great and eminent Phyſicians. It is a Claim that 
was never thought of for near two hundred and fifty Vears, 
that the contrary Uſage has been acquieſced under. The 
Demand of Admiſſion into the Corporation, upon a mere 
Licence under this By-Law, is unfair, uncandid, ungene- 
rous, and unjuſt. It is a Fraud: It is contrary to the 
known Condition of the Licence, And to his own Agree- 
ment. It is a Breach of the Condition of the Licence. 'T heſe 
By-Laws are a proper Check: No Man ought to be admit- 
ted into the College, without paſſing an Examination as a 
Candidate, The Licentiates know very well, that their Ex- 
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amination reached only to thoſe leſſer Degrees of Learning 
Skill and Knowledge which might ſerve merely to qualify 
them to begin to practiſe in the Profeſſion they had enter- 
ed into. But it may very well be ſuppoſed, that many 
Perſons who have been admitted ſuch Licentiates merely 
to enable them to practiſe, would not have been judged 
worthy, upon a ſtricter Examination as Candidates for 


| Fellowſhip, to become Members of the College. The Col- 


lege exclude none from practiſing, who may be of Service 
to Mankind. But the important Offices of the Members 
of the College require a conſiderable Degree of Learning 
Knowledge and Judgment. This Attempt aims at levelling 
all Ranks: It would confound all Diſtinctions, and make 


no Difference between the moſt learned and experienced 


Phyſician and the raweſt Beginner. 


LoD MansrF1geLDfaid he had foreſeen the Labyrinth and 
Maze of Litigation that this learned Body would be involved 
in by perſiſting rigidly on both Sides in purſuing the Points 
of their Diſpute, and conteſting about a Feather. He 
faid he had read over all their Conſtitutions, Statutes, and 


| By-Laws: And he intimated, that many of them are nar- 


row, if not illegal | 


This Matter came on, before, upon a Title not ſet out 
in the Writ, A Title is now ſet out: Which Title is a 
Licence from the College, after having been duly examin- 
ed and approved, to exerciſe the Faculty of Phyſic in 
the City of London and for ſeven Miles round the ſame.” 
If that alone makes him zp/o facto a Fellow of the College, 
there is no Need of Admiſſion. The Return admits the 


four Acts of Parliament ſtated in the Writ, and alſo admits 


the Licence: but they deny it to be a Conſequence, 
«& that by reaſon of the Premiſſes he became lawfully intitled 
to be admitted a ME MRR of the ſaid College and Com- 
4 monalty and Corporation, as by the Writ is ſuppoſed.” 
Then they ſet forth the Uſage ever ſince the making of 
the Acts of Parliament, that every Perſon admitted a 
Member muſt be, before his being admitted a Member, 
elected to it by the Preſident and College; and that the 


Doctor had never been ſo elected. Then they ſet forth 


the By-Law* to the fame Effect; and that he has not it Pebru- 


been elected a Member according to that By-Law. They ay 1656. 


then ſet forth another + By-Law, which divides the Facul- + 1ſt Feb- 
ty into three Claſſes, 72. Members of the College; Candi- ruary 1572. 


dates for Election into ſuch Memberſhip, (who were to be 
examined and approved of by the Preſident and Cenſors 
to be Candidates for Election;) and Licentiates or Permiſſi. 


They ſet forth another f By-Law, that no Body þ 4th April 
ſhould be admitted into the Society of the College, who 737 


ſhould 


—— 
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ſhould not firſt have been of the Number of Candidates for 
one whole Vear, or publicly read Phyſic for three Vears 
in ſome Univerſity of Britain, or been Doctor of the Chair 
in ſome Univerſity of this Kingdom, or Ordinary King's 
* 1ft April. Phyſician, They ſet forth another * By-Law, that no 
1765. Body ſhould be admitted into the Order of Fellows, who 
ſhould not have been a Candidate for one whole Year; ex- 
cept the King or Queen's Ordinary Phyſician with Salary, 

or Royal Profeſſor of Phyſic in Oxford or Cambridge. They 
aver that the Doctor never was a Candidate for One whole 
Year, or any other Time; and that he did not come within 
any of the Exceptions in theſe two laſt mentioned By-Laws, 

+ 4th April. Then they ſet forth a fifth By-Law (made at the ſame + 
1737. Time with the third,) whereby, reciting, “ that many 
ow fee Phyſic in thę City of Lendon, whom the Pre- 

„ ſident and College or Commonalty deemed altogether 
, unfit to be adopted into the Number of Fellows or Can- 
* didates either becauſe they were not Britons by Birth, 

« or had not taken the Degree of a Doctor, or were not 

<« ſufficiently learned or ſufficiently advanced in Age and 

© Gravity, or for other like Cauſes, and yet might be able 

te toſerve the Public and do good to Men's Healths, at 

5 leaſt in ſome Cures,” it was ordained that, after due 
Examination and Approbation of the Preſident and Cen- 
ſors, ſuch Perſons ſhould be yExMITTED TO PRACTISE, % 
long as they behaved themſelves well, That many Perſons 
from Time to Time, applied to be, and according to and 
in purſuance of this laſt By-Law were, examined and ap- 
proved by the Preſident and Cenſors for the Time being, 
and licenſed and admitted to exerciſe the Faculty of Phy- 
fic in the City of London and within ſeven Miles round the 
ſame; and have been and are called and known by the 
Name of Licentiates, They add further, that Doctor Fe- 
thergill applied to the Preſident and College, to be by them 
licenſed and admitted to exerciſe the Faculty of Phyſic in 
the City of London and within ſeven Miles round the ſame; 
and that he was thereupon, according to and in purſuance of 
the laſt mentioned By-Law, examined and approved by the 
Preſident and Cenſors, and was licenſed and admitted by the 
Prefident and Cenſors, according to the ſaid laſt mentioned 
By-Law, to exerciſe the Faculty of Phyſic in the City of 
London and for ſeven Miles round it. And they aver his 
to be the Examination Approbation and Admiiſion of 


him in the Writ mentioned: and that he never was exa- 


1 mined approved or admitted to exerciſe the Faculty of Phyſic 
jncthe City of London and within ſeven Miles round the 

12 ſame, in any other Manner, or for any other Purpoſe, than 
{i - as and in order to his being a LIENTIAT E as aforeſaid. 


Now, 


. 
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Now, be this By-Law good, or bad, Yet the Right of 
Admiſſion into the College is claimed under it. It would 
be a moſt unreaſonable Thing, to accept this Licence under 
the By-Laws, and yet to treat theſe By-Laws, as null and 
void; to turn this Licence ſo accepted, againſt the Perſons 
from whom it was thus accepted; and to ſet it up, as the 
Foundation of a Right to be admitted under the Charter. 
Therefore, as no other Foundation of ſuch Right to be 
a Fellow is ſhewn, it comes round to the very Point upon 
which our former Determination turned : And I am of 
Opinion that the Return ought to be allowed, 


Mr. Juſtice AsToN was entirely of the ſame Opi- 


nion, that ſuppoſing the By-Law to be bad; yet, as the 
Doctor came in under it, he was bound by it. As he 
claims his Title to the Fellowſhip under it, he can't now 
deſert that Title claimed under the By-Law; and claim 
under the Charter. His Acceptance of the Licence under 
the By-Law contradicts his Claim under the Charter. 
And it would be a fraud upon the College, to make this 
Uſe of their Licence, directly contrary to the manifeſt and 
acknowledged Intention of it. He alſo thought (with 
Lord Mansfield) That the Point had been, in Effect, de- 
termined upon the former Application, 


Mr. Juſtice WiLLEs likewiſe thought that this came 
round juſt to the ſame Point that was determined before. 
He concurred with Lord Mansfie/d and his brother Afton. 


Mr. Juſtice As HHU RSH did the like; and thought 
that the former Determination governed this Caſe, Doctor 
Fothergill has accepted this Licence, under the By-Law. 
He ought not therefore now to ſuppoſe it a bad one; and 

et, upon the Foundation of this very ſame Licence, to 
inſiſt upon a Right under the Charter. 


Per Cur? unanimouſly, 
Let the RETUxN be aLLowED. 
Lord MaxNs FIELD gave a Hint to the College, 
Whether they would think it adviſeable to truſt to 
a Return upon their preſent By-Laws; or whether 
they would not conſider about-mending them. 


* I have been told, that they have ſince mended 
them. 


William 
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hy 25 William Sellon, Clerk, ain Roger Parry, Clerk. 


"THIS was an Action of Treſpaſs on the Caſe, brought 

by the Plaintiff againſt the Defendant for Money 

had and received to the Plaintff's Uſe: To which the 

Defendant pleaded Non Aſſumpſit;“ and thereupon Iſſue 
was Joined, | 


The Cauſe came on to be tried at minſter-Hall, at 


the Sitting after Eaſſer Term 1771, before Lord Mans 


feld; when the following Caſe for the Opinion of the 
Court was agreed to between the Parties: vi. 


It is agreed by and between the Reverend William Sellus, 
Clerk, Curate in the Perpetual Curacy of the Pariſh of 
Saint James's Clerkenwell, Plaintiff, and the Reverend 
Roger Parry, Clerk, Rector of the ſaid Parifh of Saint 
755 Clerkenwell, Defendant, as follows Whereas ſeve- 
ral Differences and Diſputes have ariſen and are ſtill ſubſiſt- 
ing between the ſaid Plaintiff and Defendant, touching 
the Right or Claim inſiſted on by the ſaid Plaintiff to cer- 
tain Sums of Money which have been received as Surplice 
Fees by the faid 'Defendant, for Marriages Baptiſms 
Churchings and Burials in the ſaid Pairth of St. John; 


And whereas the faid Plaintiff and Defendant are defi- 
rous of having the Determination or Judgment of a Court 
of Law concerning the ſaid Right or Claim; and for that 
Purpoſe this Action is brought by the ſaid Plaintiff againſt 
the ſaid Defendant, in which he the ſaid Plaintiff has laid 
his Damages at 8o/. and in order to fave the Trouble and 
Expence of bringing Evidence before the Court for aſcer- 
taining Facts on both Sides, It is agreed by and between 
the ſaid Plaintiff and Defendant, 


iſt, That the faid Defendant fhall admit at the Trial of 
this Cauſe, that he has received the Sum of 101. for Mar- 
riages Baptiſms Churchings and Burials in the Pariſh ot 
St. Tohn Clerkenwell. | | 


2dly, That the faid Defendant ſhall admit at the faid Trial, 


that the ſaid Plamtiff has been duly Elected and Licenſed 


to be Curate in the Perpetual Curacy of the Pariſh of St. 
James Clerkenwell, and accordingly inveſted with all the 
Rights and Emoluments belonging to the ſaid Curacy. 


* 3dly, That the faid Plaintiff ſhall admit at the ſaid Trial, 


that there is an Inſtrument or Deed inrolled in the High 


Court 
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Court of Chancery whereby it appears, that the Commiſ- 
ſioners under the Act for building fifty new Churches did, 


in the Year 1723, purchaſe a Chapel in the Pariſh of St. 


1mes Clerkenwell, and deſcribe a Diftrit and Diviſion 
out of the ſaid Pariſh; which Chapel was afterwards con- 
ſecrated, and the ſaid Chapel and Diſtrict were named and 
called by them St. John's Church and Pariſh: And that 
the faid Plaintiff alſo ſhall admit a Copy of the ſaid Inſtru- 
ment, ſo inrolled, to be read and received as Evidence in 
this Cauſe, inſtead of the Original Record. 


But it is nevertheleſs inſiſted by the ſaid Plaintiff, and 
admitted by the faid Defendant, that the ſaid Commiſſion- 
ers proceeded no further in the Diviſion of the faid Pariſh 
than the Parchaſe and Conſedration of the ſaid Chapel and 
deſcribing the ſaid Diſtrict; and that no Agreement or 
Settlement hath at any Time been made by the Patrons of 
the Pariſh of St. James, for ſetting the Right of Patronage 
and Ad vowſon of St. John's and for more effectually di- 
viding and ſeparating the ſaid Pariſh, 


And laſtly that the ſaid Plaintiff ſhall admit at the Trial, 
that the ſaid Defendant hath been duly nominated to the 


Rectory of the Pariſh of St. John, and is Rector of the 


fame under the ſaid Act of Parliament. 


That, beſides the Facts agreed between the ſaid Parties, 
it was proved and admitted that the Miniſter of St. James 
Clerkenwell had Married Baptiſed Churched and Buried in 
the ſaid Pariſh of St. James ſince the Year 1723, and ta- 
ken the Dues upon that Account as in like Manner before; 


And that the Rector of St. 7% Clerkenwell has done the 


ſame Offi ces of Marriages Baptiſms Churchings and Burials 
of the inhabitants and Diſtrict of the New Chapel of St. 
John's and received all the Dues upon that Account for 
his own Uſe, without ever accounting to the Miniſter of 
St. James's Clerkenwell, | 


The Jury found a Verdict for the Plaintiff; Damages 
10), and Coſts 40s, Subject to the Opinion of the Court 
upon this Queſtion 


cc Whether, under the Circumſtances of this Caſe, 
cc the Plaintiff is intitled to recover.“ And if the 
Plaintiff is not intitled to recover, then a Nonſuit 
to be entered 


Mr. Dunning argued this Caſe, for the Plaintiff: Mr. 
Mansfield for the Defendant. | 


The 
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The Arguments of Both turned upon the Statute of 10 
Ann. c. 11. Mr. Dunning cited the 11th 14th and 16th 
Sections: Mr. Mansfield, the 8th 1oth 1th 14th and 15th, 
Mr. Dunning, 1n his Reply, relied upon the Proviſo in the 
16th that the Act ſhall not deprive the Succeſſors of the 
« ReQors or Vicars of the Pariſh-Churches out of which 
< any Part ſhall be taken, of any Tithes or other Profits, 
& until ſuch Agreement for dividing the Pariſh be made and 
« inrolled.“ | 


Loxp MansrieLD—lt ſays—“ But that the Suc- 
« ceſſors of the preſent Incumbents, till ſuch Agreements 
% and Settlements be made and take Effect, ſhall and may 
« have hold and enjoy the ſaid reſpecti ve Rectories Vica- 
« ries and Curacies, and the Tythes, Dues, and Profits 
© thereof, in as ample Manner as if this Act had not been 
«© made, and as the preſent ReQors and other Eccleſiaſti- 
* cal Perſons who are to hold and enjoy the ſame, during 
| ce their reſpeQtive Incumbencies, are of Right to hold and 
v. Se enjoy the ſame ®,” This is poſitive and in general 
Words: Which general Words take in every thing, all 
Profits, as well as T ythes and Dues, It can't admit of a 
Doubt, that Surplice Fees are included, as well as ftrid 
Dues. The Fact is, that the old Rector has taken the 
Fees for what he has done in the Old Church and Church- 
ard; and the New Curate has taken the Fees for what H: 
E done in the New Church and Church- yard. The 
Plaintiff muſt have the Poſtea. 


, RuLE—That the Pos TEA be delivered to the PL aixs+ 
TIFF, | ? 


Friday 4th Vaughan, on the Demiſe of Atkins Eſq. ver/us | 
yu 797” Atkins, Widow. 00 


| HIS Cauſe was tried at Winchefter Aſſizes held at 

the Caſtle of Winton the 5th of March 1771; anda 
Verdict found for the Plaintiff, fubje& to the Opinion of 6 
this Court, on the following Caſe— « 


6 That Richard Kent being ſeized in Fee of the Premiſ- 
ce ſes in Queſtion, held of the Biſhop of Winchefter as of Pr 
* his Manor of Bitterne, by Copy of Court Roll, accord- 7; 
« ing to the Cuſtom of the Manor, but not expreſſed to be 
« at the Will of the Lord the 21ſt of Nowember 1769, con- 
« trated, for a valuable Conſideration of 1690/. to ſur- 
* render the fame to Johu Atkins Eſq; and his Heirs 
& (prout the Contrat,”) | | 


66 That 


= HE Trinity Term 11 Geo. 3. B. R. 


2765 


Cc That Atkins entered into Poſſeſſion 21ſt December, 
cut Timber, and did other Acts of Ovnerſhip. 


« That afterwards, on the gth February 1770, Kent ſur- 


« ſaid John Atkins and his Heirs, 
« That John Atkins died without Iſſue, the 15th of 


e miſſes, or the ſaid Surrender being preſented, and before 
« any Court was held for the ſaid Manor. | 


«© That on the twentyeth of June 1970, Henrietta At- 
« ins the Defendant, the Widow of the ſaid John Athins, 
« was admitted Tenant for her Life, and paid a Fine and 
« a half for ſuch Admiſſion; the whole Fine, in right of 
« her late Huſband, which he would have paid on Ad- 
©« mittance z the half, for het own Life Eſtate, 


«© That afterwards, on the 14th September 1770, George 
« Atkins the Leſſor of the Plaintiff, the Brother and Heir 
a « of the ſaid John Atkins, was admitted Tenant, as Bro- 
ther and Heir of the ſaid John Atkins, ſaving the Right 
“Sc. (prout both Admiſſions;) and paid one Fine for the 
te {ame as for the Admiſſion of the Heir. | 


* That ſome Lands held of the ſaid Manor are called 
“ Purpreſture; others, Bond Lands. 


4 That the only Difference between Fee and 
« Bond Land is this, that the Purpreſture deſcends to the 
e eldeſt Son; that Tenants thereof are not intitled to a 


Right of Common; and that no Heriot is due for the ſame. 


ee That Bend Land deſcends to the Youngeſt Son; has 
* Right of Common; and that a Heriot is paid on Death 
© or Surrender of a Tenant thereof. : 


4 That Part of the Premiſſes in by was Bond 
« Land, which was held by twelve Copies; and Part 
* Purpreſture, held by three Copies. 


«© That John Atkins paid the Heriot on the Surrender; 
and the Defendant paid the Heriot on his Death; who 
* was Executrix of the ſaid John Atkins. 


« That 


« rendered the Premiſſes, out of Court, to the Uſe of 


« April 19770, without being admitted to the ſaid Pre- 


— 
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“ That the Cuſtom of the Manor with reſpe& to 
& Widow's Eſtate is this, that if the Huſband dies ſeized, 
ce the Widow has a Right to be admitted to the Land, 
& for her Widowhood, paying one Penny; or for the 
& Term of her Life, paying half the Cuſtomary Fine certain. 


4 That no Inſtance appeared, that any Purchaſer or 


_ «© Heir before Admittance was received as Tenant, or ta- 
« ken upon the Homage; nor any Inftance of ſuch being 


< refuſed or offered. 
4 That theſe Lands held of the ſaid Manor, when en- 


4 tailed, are barred by Recovery ſuffered in the Lord's 


Court, by Plaintiff; in which, the Demandant uſually 
« claims the Land as held at the Will of the Lord, ac- 
4 cording to the Cuſtom of the Manor. 


That on the Death of a Tenant, Proclamations are made 
for the Heir to come into Court, and Fine for his Lands, 


The Queſtion is, —* Whether the Plaintiff, on this 
_ "Caſe, ought to recover.“ 


* Mansfield, 
To Burlaud. 


This Cafe was argued, on Tueſday the 5th of May 1771, 
by Mr. Gre/e for the Leffor of the Plaintiff, and Mr. Ker- 
by, tor the Defendant. 


As it is a Caſe of very curious Learning, and was very 
well argued at the Bar, and maturely conſidered by the 
Court, 1 will endeavour to give the very Words of the re- 
ſpective Speakers as nearly I can 


Mr. Gee, for the Plaintiff. When this Cauſe went down 
to be tried, the Counſel for the Plaintiff, conceiving it to 


be the Caſe of a common Copyholder had no Idea of any 


other Queſtion in the Cauſe, than that of the Neceffity of Ad- 
mittance of John Atkins, to intitle his Widow to the Ef- 
tate ſhe now claims: But it being obſerved at the Trial, 
that in the Admiſſion of Richard Kent, who ſold the Pre- 


miſſes in Queſtion to John Atkins, it was not expreſſed that | 


he held thoſe Premiſſes at the Will of the Lord; it was de- 
fired that it might be ſo ſtated in the Caſe, with a View to 


a Diſiindion (if any ſuch ſhould afterwards be thought ma- 
terial) that might exiſt between Cilomary Vreeholds and 


Copy Hold. So 


Should 
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Should the Court be of Opinion, that ſuch a Diſtinction 
in the preſent Caſe is material; it is ſubmitted that the 
Caſe ſhould be ſent down to be re- ſtated: For, “ Whether 
« Cuftomary Freehold, or Copyhold,” is a Fad, that 
ought to be found by the Jury, But as to the preſent 
Queſtion, it is apprehended, that there is zo Distinction be- 
tween Cuſtomary Freeholds and Copyholds; but that both 
paſs alike by Surrender and Admittance. . 


To this Purpoſe is Bracton, when he writes of the Te- 
nants in Villein-Socage, who were what we now call Cuſ- 
tomary Freeholders, | 


Si autem Villanus Sockmannus Villanum Soccagium ad Bracton 


alium transferre voluerit, prius illud reſtituat Domino, vel Lib. 2 c. 8. 


ſervienti fi Dominus præſens non fuerit; & de Manibus ip- fo. 26. 


ſorum fiat Tranflatio ad alium, tenendum li bere vel in Soc- 
azio, ſecundum quod Domino placuerit : Quia ille Villa- 
nus Sockmannus non habet Poteſtatem transferrendi, cum 
Liberum Tenementum non habeat. | 


Dare autem non poſſunt Tenementa ſua, nec ex Cauſa BraQon 


N | ; - Lib. 4. fo. 
Donationis ad alios transferre, non magis quam Villani ee ao 


puri: Et unde, fi transferre debeant, reſtituunt ea Domino Lit, 9. 


vel Ballivo; & h ea traduntaliis in Villenagium tenenda. 


Lord Cee, in this Treatiſe of Copyholds, calls them by 
the general name of Copyholders; except when he means 
particularly to diſtingutſh them: Then he terms the Cuſto- 
mary Freeholders, Tenants or Copyholders in Frank Te- 
nement; The Common Copyholders he terms Copy- 
e holders in baſe Tenure.” But wherever he treats of 
Admittance, he makes no Diſtiuction between them. 


In his Commentary upon Lisileton, he adopts the Idea 
of Brafon: So, after him, have the modern Books of Au- 
thority. And the Difference between Cuſtomary Freeholds 
and Copyholds is fully laid down by Lord Chief Juſtice 
Helt in Crowther and Oldfield. | EY, 


Crowther and Oldfield Upon the Difference between 
Cuſtomary Freeholds and Copyholds, Ld. C. J. Helt ſaid 
The great Difference between Copyholds, and Cuſtoma- 


holder is in by Demiſe from the Lord; but in the Caſe of 
cuſtomary Freeholds, he is only an Inſtrument: and in 
xo. pleading 


Ld Ray- 
mond: 225. 


y Freeholds which paſs by Surrender, is, that the Copy- 1 Salk, 368. 


| 
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pleading a Title to a Copyhold Eſtate it is ſufficient to ſhew 
a Grant from the Lord; but in the other Caſe, it is not 
enough to ſhew the Lord granted it, but it muſt be ſhewn 
that the Surrenderer was ſeized in Fee, and ſurrendered 13 
the Lord, and that he granted it to the Surrenderee. 


Taking it then for granted, that as far as concerns the 
preſent Argument, there is no difference; the Queſtion 


will be 


«© Whether the Defendant has a Right to retain the Poſ- 
<< ſeſſion of the Premiſſes in Queſtion, as the Widow of 
% Tohn Atkins, by virtue of the Cuſtom, and under the 
« Circumſtances, ſtated in the Caſe.” - | 


If ſhe has any Title, it is under the Cuſtom : If ſhe has 
nots the Plaintiff, as Heir at Law to J. A. muſt recover. 


This Cuſtom, under which the Defendant claims, and 
which is the free Bench, is conſidered by all Authorities, 
particularly in Heb. 181. as a part of—a Fruit of—an Ex- 
creſcence out of the Eſtate of the Huſband, It is, in fact, 


the Eſtate of the Huſband z which, for the Benefit of his 


Widow, is ſaid to have Continuance after his Death, for 

a Period of Time deſcribed by the particular Cuſtom of 
articular Manors; in ſome, during the Widow's Life; 

in others, during her Widowhood only. 110.1 


To have Continuance, it muſt firſt exiſt. But it does 
not exiſt till the Huſband is a complete Copyholder: and 
he is not a complete Copyholder until, in the Language of 
the Cuſtoms, he is ſei ged. | 


For the true Idea of Seizir, we muſt reſort to the ancient 
Syſtem of feudal Tenures. | PEE 


By that Syſtem, Sei gin was a technical Expreſſion to de- 
feribe the Completion of that Inveſtiture, by which the Te- 
nant was admitted into the Tenure, and without which na 
Freehold could be conſtituted or paſs. Sciendum et Feus 
dum, fine Inveſtitura nulla modo conſtitui poſſe. : 


WIrnour this Seizin, a Poſſeſſion, was 'a naked Pof- 
ſeſſion; by the Old Law called Intruſion, 5 


In the Conveyance of Freeholds, where it was by Feoff- 
ment; after Feoffment, the Inveſtiture was completed by 
Livery: In the Conveyance of Copyholds; after vurrender, 


it was completed by ADMITTANCE. And no Caſe it to be 
| found, 


E 
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as found, where ADMITTANCE is not deemed as neceſſarv to 
10t complete the Inveſtiture, in the Conveyance of a Copyhold, 
Sig as Livery is of a Freehold, where it paſſes by Feoitment 3 
FY or as Inrolment, where it is conveyed by Bargain and Sale. 

The Caſes to prove“ that Admittance is neceſſary,” 
he are many. The ſtrongeſt I have endeavoured to ſelect, 
* They are theſe— > 


Admittance is the Life and Perfection of a Copyhold- Co. Copyh. 
. er's Eſtate: And before Admittance, the Tenant is not 7 
of a perfect Copyholder, . | 


Neither in the grantee is any Manner of Intereſt veſted Co. Copyh. 
before Admittance; for, if he enter, he is a Treſpaſſer 5'- 

- and puniſhable in Treſpaſs ; and if he ſurrender to the Uſe 

8 of another, this Surrender is merely void, and by no Mat- 

ter ex p Fadto can be confirmed. 


Traſwell and Welch—Where after Surrender made, be- Co. Copyh. 
fore Preſentment, the Surrenderor, the Surrenderee, and © 7 
the two Tenants into whoſe Hands the Srrender was made 3 Brig. 
died; the Heir of the Surrenderor entered, and made a 52. 

Leaſe. Upon an Ejectment afterwards brought by the 
Heir of the Surrenderee, the Queſtion was, Whether 
te the Leaſe was good?“ And adjudged ““ that it was z*? 
upon this Ground, that until the Surrender be preſented 
in the Court of the Lord of the Manor, the Eftate of the 
Lands doth remain in the Surrenderor, and nothing pafſ- 


eth thereby. 


Baker and Denham Surrender made, and Cæſim que Co, Copyb. 
Uſe died before the next Court, and ſo was not admitted: yo, 
Reſolved, that he was not a Copyholder within the Cuſ- 
tom; for by the Surrender, before Admittance, the Sur- 
renderee hath no Poſſeſſion; and the Heir of the Surren- 

deror is in by Deſcent, and holds by the Copy of his An- 
ceſtor; and ſo the Ceſtuy que Uſe is not a perfect or com- 

plete Copyholder. And it may be compared to the Caſe 
where a Man makes a Feoffment and Livery within View; 
it is no perfect Livery *till he doth enter into the Lands; 
but the Feoffer may puniſh a Treſpaſs there done in the 
interim; for, it is but 7uchoatum, until he enter: and fo 
it is in the Caſe of a Copyholder; the Surrender is but 
quaſi inchoatum, until he be admitted to the Copyhold. 


| G Caſe Where an Action was brought a- Co. 5 : 
gainſt the Lord for not holding a Court, and not admit- 75 opy 
Vol. V. N Ss ting 
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ting the Ceſiy que Uſe ; reſolved that the Copyholder 
might have the Action; but that he to whom the Surren- 


der was made, until Admittance by force of the Surrender, 


had nothing, and therefore could not maintain the Action. 


Wilſon ind Weddal—Adjudged that the Surrender to 
FJ. S. of a Copyhold has no Effect until J. S. be admitted: 
and if J. S. ſurrender to a Stranger, who is admitted, this 
gives nothing to the Stranger; for 7. S. had nothing, 
and ſo could paſs nothing. And held that the Right and 
Poſſeſſion remain in the Surrenderor; and that Right de- 
ſcends to his Heir. And a Difference was taken between 
an Heir to whom a Copyhold deſcended; he can ſurren- 
der before Admittance; and well, becauſe he is in by 


Courſe of Law; for, the Cuſtom which makes him Heir, 


Co. Coppb. 


65. 


Cilb. Te- 
nures 263. 


2 Wilſon 1z. 


caſts the Poſſeſſion of his Anceſtor upon him: but a Stran- 
ger to whom a Copyhold is ſurrendered, has nothing before 
Admittance; becauſe he is a Purchaſer. | | 


If Ceſtuy que Uſe commit waſte, it is no Forfeiture; for, 
by the ſame Reaſon he cannot grant before Admittance, 
he cannot forfeit before Admittance. 


Surrender and Admittance are one Conveyance, and 
operate as ſuch: and therefore a Surrender to an Infant 
in Ventre ſa Mere is good; for, fays Lord Coke, a Sur- 
render is a Thing executory, and nothing veſts before 
Admittance. 


Doe on Demiſe of Feffereys et al” againſt Hicks et al — 
Ejectment for Copyhold Lands ſurrendered to the Ule of 
a Will; by which they were deviſed to Miſs Feffereys, who 
murdered the 'Teſtator, and was hanged for it, and never 
admitted The Lord ſeized the Premiſſes as forfeited, and 


granted to the Defendants—The Leſſors of the Plaintiff 


were the Heirs at Law of the Teſtator and of Miſs Jefe- 
reys, The Queſtion was Whether theſe Lands were 
* forfeited ; as the Deviſee was hanged before Admit- 
& tance.” Judgment for the Plaintiff: and faid, in Cafe 
of a Deviſe of a Copyhold, nothing veſts in the Deviſee or 
Surrenderee, nor in the Lord; and until Admittance, the 
Eſtate in Law is in the Surrenderor. The Wil may be 
laid out of the Caſe. For, as to Copyhold, it is conſider- 


ed as an Appointment : But Admittance is as neceſſary to 


a Surrender, as Inrolment to a Bargain and Sale, or Live- 


ry to a Feoffment. Argued a ſecond Time: And Court 


of Opinion, That notwithſtanding the Surrender, before 
Admittance Miſs Jeffereys had no legal Intereſt in the 
Eſtate; and ſo could have no legal Right to recover it; 
and neither having Jus in Re nor ad Rem, could forfeit 
nething. 


It 
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If theſe Di&a by Lord Coke, and the Caſes cited, are 
Law, John Atkins, not being admitted, was ſo far from 
being a Copyholder, or ſeized, that he was liable to an 
Action of Treſpaſs ; and having entered, though he might 
commit Waſte, could not forfeit. He could not ſurren- 
der. If the Lord had refuſed to admit him, he could have 
no Action againſt him, He had neither Jus in Re nor ad 
Rem : which I conftrue, That, being in Poſſeſſion, it was 
a naked Poſſeſſion z he had no Right to retain it; being 
out of Poſſeſſion, he was remedileſs at Law, he had no 
Right to recover it. How then could he be ſeized? no 
more than a Feoffee, before Livery z or a Bargainee be- 
fore Inrolment, 


Upon theſe Principles therefore, that no Eſtate of 
ee this Sort could paſs, unleſs the Inveſtiture was complet- 
« edz” and“ that the Inveſtiture could not be complet- 
ce ed without Admittance;“ incontrovertibly eſtabliſhed 
by the Caſes cited; Mr. Gr, argued that J. A. did net 
die ſeized ; and therefore that his Widow is not within the 
Cuſtom z that ſhe had no Right to be admitted under it; 
and, for that Reaſon, can have no Right to retain the 
Premiſſes againſt the Heir. 


It may be objected; That if J. 4. did not die ſeized, 


how can the Plaintiff claim as his Heir ? 


That his Claim is founded in Law, is not at this Day 
to be doubted ; being ſettled in Kite and Queinton's Caſe, 


4 Co. 25. and Bunting and Lepinwell, 4 Ce. 296. The 
Principle upon which he was adjudged to take, is not there 
to be found : But from the two following Caſes he may 
be conſidered to take as a Purchaſer, | 


If a Copyholder of Inheritance ſurrenders to the Uſe of Rol. Abridg. 
another and his Heirs; and he to whoſe Uſe the Sur- 627. Tr. 40 
render is made dies before Admittance; and then the Lord El. Moore's 


admits the Heir; he is in by Purchaſe, and not by De- 
ſcent : For, he is in by the Lord ; for, nothing veſted in 
the Father before Admittance. 


Blunt againſt Clarke—A like Point : And Newdigate 2 Sid. 37. 


Juſtice ſaid, when the Father was a Purchaſer, and died 


before Admittance; his Heir, being in, ſhall be in by 
Purchaſe, , 


Mr. Kerby, for the Defendant— 
The Queſtion is, Whether the Plaintiff is intitled to 


© recover the Poſſeſſion of the Premiſſes in queſtion, by 


ce the Title he has made out to them.” For, if he has 
not made out a clear Title in himſelf, it is immaterial in 
whom it is: For, he muſt rely entirely on his «wn Strength, 
and cannot avail himſelf of 3 Defendant's Defect of Title. 
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As this Caſe ſeems to be drawn up with a View to make 
this Queſtion, wiz, © Whether the Lands are Copy hold 
& merely, or Cuſtomary Freehold.” I muſt beg to lay that 
Conſideration, in a great meaſure, out of the Caſe, For, 
if the Plaintiff would contend that the Lord 1s not a mere 


Inſtrument in Copyholds, as well as cuſtomary Freeholds; 


and that he ſtands on better Ground from conſidering them 
as Copyhold; 1 apprehend the Jury ought tc have deter- 
mined that i $10; with him, before he can legally de- 
rive any beneficial Conſequences from raiſing that Queſti- 
on: For, he is (as has been already ſaid) to prove the Lands 


to be ſuch as he has a right to, 


But I ſhall not paſs over a Fact which is ſtated, and 
clearly ſhews the Lands to be cu/lomary Freehold. 


It is ſtated, that the Lands within this Manor are ſur- 
rendered to a Man and his Heirs according to the Cuſtom 
of the Manor, and are not expreſſed to be held at the 
Will of the Lord. The Omiſſion or Inſertion of theſe 
Words ** at the Will of the Lora” does, I apprehend, make 
almoſt the only Difference between Copyholds and cuſtom- 
ary Freeholds: For, a Man cannot be a mere Copyholder, 
nor an Eſtate a mere copyhold Eſtate, tho* held per Co- 
pram Rotulorum et ſecundum Conſuetudinem Manerii, unleſs 
it is likewiſe ſaid to be held ad Voluntatem Domini. To 
prove this, many Di&a in the Books might be referred to: 
But ic will be ſufficient for me to cite the Words in 2d 
Ventris 143. In the Caſe of Rogers and Bradly, Replevin 
for taking a Cow. Defendant made Conuſance as Bailiff 
to William Trewman and Thomas Coll, wha claimed to be 
ſeiſed of the Reverſion and Rent, by Surrender made to 
them at a Court of the Manor, and by Admittance of the 
Lord. Per Curiam, The Conuſance is inſufficient.“ The 
«© Lands in queſtion muſt be deemed to be Freehold ; be- 
< cauſe it was faid they were held according to the Cuſ- 
< tom of the Manor, and not at the Will of the Lord”: 
And the Lands could not be paſſed in that Form, with- 
out a ſpecial Cuſtom to that Purpoſe. 


It is ſtated and has been argued, that the Lands are 
Bond Lands; which tends to ſhew that they are Copyhold. . 
But this cannot, as I conceive, make, any Difference : for 
the Denomination of the Land, or even the Nature of the 
Services, varying as they do in every Manor, cannot affect 


the eſſential Part of the Tenurez becauſe Lands may 


be held by villain Services, and yet not be ſtrictly Co- 

pyhold. So might a Freeman have held by villain Ser- 

Vices, and yet not have been a Villain; as is faid 

in Kitchen 176. However, it is unneceſſary for 
| me, 
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me, in arguing for the Defendant, to make any Diftinc- 
tion between Copyhold and cuſtomary Freehold : but 
ſhould my Clients Intereſt require the Aid of that Diſtinc- 
tion, the Caſe, I apprehend, clearly furniſhes it. How- 
ever this Queſtion may be determined, I cannot'ſee that 
my Client's Right will be affected by any Deciſion upon 


that Point. But the Caſes that I ſhall hereafter mention | 


prove that there is not in Law any ſuch Diſtinction. 


It is ſtated, that John Atkins, the Surrenderee, purcha- 
ſed the Eſtate in Queſtion, for 1680/.; that he entered, 
and took Poſſeſſion; that he cut Timber, and did many 


other Acts of Ownerſhip, from the Time of the Surrender 


to his Death; that no Court was held between the Sur- 
render and his Death; that the Surrender was not, and 
indeed could not be, preſented in his Life-time, 


Upon this ſhort State of the Caſe, the Leſſor of the 
Plaintiff, as Brother and Heir at Law of the Surrenderee, 
contends that his Anceſtor was fo ſeiſed as that the Lands 
do by Law deſcend to him; but that he was not ſo ſeiſed 
as to intitle the Widow to her Free-bench, 


But I hope he ſhall not be permitted ſo to argue, For, 
he has attempted to ſupport his Title to a Verdict, thro” 
the T'itle only which his Anceſtor had. If the Anceſtor 
had no Title, he can derive none from him; and then there 
is an End of the Queſtion: If he had, the Widow ſhall de- 
rive it from him, likewiſe, 


As the Plaintiff has been labouring to eſtabliſh a Title 
in the Anceſtor, it ſhall not now lie in his Mouth to contend 
that he had none, and to retra& that Argument, 


Whatever might have been the Queſtion, if the Widow 


of the Surrenderor or his Heir had laid Claim to the Eſtate 
upon the Suppoſition that it remains in hi till Admittance 
of the Surrenderee, yet that Queſtion ought not to be agi- 
tated by the Heir who claims thro* the /ame Title as the 
Widow: on the contrary, he ſhall be efopped from contro- 
verting that Title under which he brings the preſent Action. 


| Beſides, the Heir muſt take the Eſtate, /ubjeF to the 


Cuſtom of the Manor: Which muſt mean, that the Heir 
ſhall take that Eftate which his Anceſtor had, ſubje& to. 


the Free-bench of his Widow, if he left ww But he 
wants a Preference to be given to his Intereſt; or rather, 
inſiſts that the Widow has 1 Intereſt at all. 


But 


'74 
ty 


10 
Ia: 
IN, 

/ 10 
8 
7514 
1 
mn 
. 
4 
i 1 
1 


* 


2774 


Trinity Term 11 Geo. 3. B. R. 

But I apprehend the Court will not thus favour the Ti- 
tle of the Heir, at the Expence of the Widow : For, they 
are conſidered as claiming thro' the ſame Channel; Both 
claiming by Act of Law; inſomuch that the Widow may 


legally do thoſe Acts before her Admittance, which the 


Heir before Admittance may. Thus, in Bac. Abr. 2d. 
Vol. 470, If a Cuſtom of a Manor be, that the Wife of 
« a Copyholder, for her Life, ſhall have Free-bench dun 
% cala & ſola vixerit, after the Death of her Huſband; 
e the Law caſts the Eſtate upon her, ſo that ſhe ſhall have 
«© the Eſtate before Admittance, and may make a Leaſe 
* for a Year, as any other Copyholder may. 


In the Caſe of Howard and Bartlett, Hobart 181, the 
Widow's Free-bench is confidered as a Branch of the 


_ Huſband's Eſtate; ſo that it is ſaid to be © an Excreſcence 


<< of the Huſband's Eſtate, which by Cuſtom grows out 
« of it even as a Deſcent; and that it is created and veſt- 
ed in her, by Law.” To the ſame Purpoſe is Cro. Fac, 
573. In Bac. Abr. 464, The Widow is in before Aa- 
* mittance, in the ſame Manner as the Heir at Law.” The 
ſame is faid in 2d Danv. Ab. 184. | 


To theſe Authorities I muſt add, that the Widow was 
ſo much underſtood to enjoy the very Intereſt which the 
Huſband has in an Eſtate jointly with him, that it was a 
long Time doubted whether ſhe needed to be admitted at- 
ter the Huſband's Death, - 


This Eſtate of Free-bench has, in a Variety of Caſes, 
been compared to another Species of Eſtates created by the 
Law, the Eftate of Tenant by the Curteſy. Vide 24. V. 
Wrms. 640, 641. Sc. Sc. So it is compared in 2d Pac. 
Abr. 465. Having made the Compariſon, he ſeems to 


conſider the Conſequences; And ſays, if a Copyhold 


«© Tenement deſcends'to the Wife, and the Huſband en- 
ce ters; but before Admittance the Wife dies; yet he 
% ſhall be Tenant by the Curteſy : For, though before 
4 Admittance the Lord ſhall claim no Duty, as Fealty, 
«© Homage, Sc, yet his Delay ſhall not prejudice a third 


« Perſon.” - 


But here the Caſe is much ſtronger in favour of the 


Widow; becauſe ſhe has it not in her Power to compel the 


Huſband ro reduce his Right into Poſſeſſion: which was 
the Reaſon why the common Law allowed her Dower where 
her Huſband had a bare Right. So it is in Law: as may 
be ſeen in many Parts of Co. Lit. 2 | 


The Caſes I have above alluded to, I uſe only to ſhew 
that the Law reſpects the Widow's Eſtate on the ſame 
| Footing 


E 
1 


. . 0‚⁰»¹»] - a 


eee SF e 


6 


© Trinity Term 11 Geo. 3. K R. 


Footing as the Heir's; that it commences at the ſame 


Time, and has the ſame legal Properties belonging to it. 


I muſt add too, that it has a Preference in Law, as well as 
Equity: for it is ſaid to be ex Provifione Legis; which is 


favoured, becauſe it is a reaſonable Proviſion out of the 
Huſband's Eſtate, for the Support of herſelf and the Fa- 
mily ſne may have had by him. . 


But it may be ſaid, All this is very true, where the Law 
gives her any Eſtate at all; but that the Doctrine is here 
miſapplied, becauſe the Cuſtom gives no Efate to the Wi- 
dow but where the Huſband dies ſeiſed; and that he was not 
ſeiſed, becauſe he died before Admittance. 


I ſhall endeavour to conſider the Grounds on which this 
Argument has been, and in Reply muſt be, attempted to 


be maintained; and fhall ſuggeſt ſuch Obſervations as oc- 


cur to me to be in favour of my Client. 


Firſt—That, guoad hec, as to the Purpoſe of giving the 
Widow her Free-bench, the Huſband was completely ſeiſed, 


Secondly That ſhe is intitled to Dower, even of a 77 


of a Copyhold. 


Thirdly— That here is an implied Admittance of the 
Huſband: which ſhall have the ſame Effect, as actual Ad- 
mittance. 


Fourthly—That the anal Admittance of the Heir is a 
Completion of the Anceſtors Title; ſo as to give him and 
his Eſtate, all the Incidents belonging to a perfe& Eſtate, 
from the Time of the Surrender. | 


Firſt— That, quoad hoc, as to the Purpoſe of giving the 
Widow her Free-bench, the Huſband was completely ſeiſ- 
ed. Which will depend upon conſidering the Operation 


of the Surrender; the Situation of the Surrenderor, the 


Lord, and the Surrenderee. 


The Surrenderor did, for a valuable Conſideration, part 
with the Intereſt and Poſſeſſion, in purſuance of an Agree- 
ment made before the Surrender; by which Agreement 
the Surrenderee was to-take the Rents and Profits from 
the Time the Surrender ſhould be made. 


He had ſo much parted with his Intereſt, by ſurrender- 
ing it for a valuable Conſideration, that he could not have 
revoked the Surrender. Thus it is ſaid in Kitchen 164. 
a Surrender for a valuable Conſideration cannot be revoked: 
For, it is like the acknowledging a Fine before a Juſtice of 
Record. Vide Compyns's Dig. 386. for the fame — 
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11. 


The Surrenderor's Widow would vet have been intitled 
to her Free-bench in it. Benſon & Scot, 3 Lev. 385. 
1 Salk, 185. Com. Dig, 387, © If a Copyholder, where 
« by Cuſtom the Widow ſhall have her Free-bench, 
& ſurrenders to A. and the Surrender is preſented; and 
6 then he dies, and A. is afterwards admitted; he ſhall 
& avoid the Free-bench: For, his Admittance has Rela- 
ce tion to the Surrender:” The Surrender being for a valu- 
able Conſideration makes a very material Difference between 
the Surrenderor and Surrenderee, and diſtinguiſhes the pre. 
ſent from all the Caſes which can be cited on the other 
Side. So your Lordſhip ſaid, in Ræe on Demiſe of Neden, 
v. Griffiths, Mich. 5 G. 3z. * A Copyholder in Fee fur- 
© renders, for a valuable Conſideration, to the Uſe of B. 
& in Fee. B. makes his Will, and is afterwards admitted, 
This ſubſequent Admittance is no Revocation : For, 
& immediately upon a Surrender for a valuable Conſideration, 
«© the Intereſt is in the Surrenderee; and the Lord is only 
& an Inſtrument compellable either by Mandamus from this 


66 Court, or by Decree in Chancery.“ 
| $5 VE OY BASES F 


Thus then the Intereſt is paſſed from the Surrenderor ; 
and, I apprehend, according to your Lordſhip's Words, 
is in the Surrendereez and nothing veſts in the Lord, for 
he is a mere Conduit-pipe, made uſe of to compleat the 


formal Part of the Conveyance. And this in all Caſes, 


Capybeld as well as Cu/tomary Freehold for I do not find that 
he is compellable more in the one Caſe than in the Other, 
To prove this, I muſt cite a long Paſſage from Co. Cop. 91. 
In Admittances?? upon“ Surrender, the Lord is 7% 10 lr- 
© tent reputed the Owner, but wholly an Inſtrument; and 
& the Party ſhall be ſubject to no Charge of the Lord; for 
% he claims his Eſtate under the Party that made the Sur- 
& render: and in a Plaint in the Nature of a Writ of Entry in 
& the Per, itſhall be ſuppoſed in the Plaintiff by him, and 
© not by the Lord. And as in Admittances upon Surren- 
« der, ſo in Admittances upon Deſcent, the Lord is uſed 
as a mere Inſtrument; and no Manner of Intereſt paſſeth 
« out of him: And neither in the One nor in the other 
« Cale, is any Reſpect had to the Quality of his Eſtate in 
* the Manor: For, whether he hath it by Right or Wrong, 
© is not material; the Admittances ſhall zewer be called in 
% queſtion for the Lord's Title; for, they are judicial 
«© Acts, which the Lord is bound to execute.“ 


From hence it appears, that the Lord is bound to admit in all 
Caſes upon Surrender, without Diſtinction between Copy- 
hold and cuſtomary Freehold: And it appears too, that no 
Intereſt veſts in the Lord, or paſſeth from him. Kiteben ne 
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If the Lord be an Infant, and admit, he cannot avoid it; 
« For he is but an Inſtrument to convey, and parts with 
« yo Eflate.” In Co. Cop. 159, 160, 161, The Copy- 
holder is in by him who made- the Surrender, and not by 


the Lord, : | 


Indeed, in weluntary Grants, to which the Caſes on the 
other Side apply, an Intereſt paſſes from the Lord; but in 
no Caſe of a Surrender. 


That he is this mere Inſtrument which J have ſuppoſed, 
follows clearly from hence, that he can neither narrow nor 
enlarge the Eſtate which the Surrender paſſes; he cannot 
annex 2 Condition to it, nor admit without it, contrary to 
the Surrender: In fact, he muſt comply with the Terms 
of the Surrender in every Reſpect which the Cuſtom will 
warrant, without departing or varying from it in any De- 
gree. ; 


To theſe Conſiderations I muſt add, that, of late Years 
eſpecially, the Surrender has been treated as the ſubſtantial 
Part of the Conveyance; and the Admittance, as Form 
and Shadow only; and was ſo treated in the Caſe I have 
already cited, of Noden and Griffiths, Mich. 7th G. zd. 
which Doctrine is confirmed in Co. Cop. 96. in the follow- 
ing Words—* The Admittance is principally for the Be- 


„ nefit, and not much for the ſtrengthening the Heir's 


46 Title,” | 


The Arguments I have already uſed upon this Head will 


be greatly ſtrengthened in the preſent Caſe, if it be recol- 


lected that the Surrenderee could not be admitted, becauſe 
be died before any Court was held, at which he could be 
admitted. And ſhall his Death make any Difference in 
the Queſtion ? Surely not: For, had the Surrenderor died, 
or had the Tenants to whom the Surrender was made died, 
hefore Preſentment, that would have made no Difference, 


but the Surrenderee would have been intitled to be admit- 


ted: Vide Rel. Abr. 501. Co. Lit. 62. expreſsly to this Pur- 
poſe, As then the Death of the Surrenderor, or of the 
Tenants into whoſe Hands the Surrender was made, can- 
not alter the Effect of the Surrender, ſo I apprehend the 
Death of the Surrenderee, or Ce/luy que Uſe, cannot. For, 
in Co. Cop. 89. it is faid,—** If one ſurrender to two jointly, 
c and one dies before Preſentment, the other ſhall be ad- 
© mitted tothe Whole,” The ſame Doctrine is affirmed in 
2 Danv. Abr. 184. And in Bac. Abr. 2d Vol. 476.—“ If 


© he to whoſe Uſe the Surrender is made dies before Ad- 


© mittance, yet his Heir ſhall be admitted: For, upon 
% Admittance, the Eſtate is in Ceſiny que Uſe, from the 
75 Surrender, by Relation.“ | 


If 
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If, upon theſe Authorities, the Death of the Surrenderor, 
of the Tenants, or Ceſuy qui Uſe, cannot alter the Nature 
of the Intereſt given by the Surrender to Ceftuy qui Uſe; 
and if the ſame Perſon is intitled upon their Deaths, as 
would have been if they had lived, and Ceſui qui Uſe had 
been admitted; the Widow muſt have the ſame Title as if 
the Huſband had been admitted; and his Intereſt muſt de- 
wolve on her on his Death; and ſhe has a Right to be ad- 
mitted to her Free-bench, as an Excreſcence out of the Huſ- 
band's Eſtate, even as the Heir by Deſcent, according to 
the Opinion in Heb. 181. 


Secondly—But ſuppoſing the Huſband did not die ſeiſ- 
ed of a legal Eſtate even to this Purpoſe, I am then to 
contend that the Widow is entitled to her Free-bench even 
of a TrusST 1 4 Copy bold. Which I fhall endeavour to 
do, very conciſely, by referring the Court to ſome Caſes 
where I apprehend the Queſtion has been determined, and 
to Books where the Doctrine has undergone Conſiderati- 


on; which would have great Weight, (as I apprehend) 


even if the Reaſon and the Juſtice of the Caſe were as 
ftrongly againſt my Client, as they appear to be with Her. 


In Gilbert's Tenures, 271, This Queſtion is put—— 


* Whether the Feme be / ſeiſed as to make her Huſband 


«© Tenant by the Curteſy before Admittance.“ The Au- 


_ thor anſwers it thus—** It ſeems reaſonable it ſhould, as 


4 well as the Poſſeſſion of the Brother before Admittance, 
% make the Siſter Heir. And by the ſame Reaſon, the Mi- 
< dow ſhall have her Widew's Eflate, the* her Huſband was 


« never admitted.” 


In this Paſſage, the Author had put ſome Caſes where 
Perſons are intitled to take an Eſtate from thoſe who had 


the Right only and were not admitted: But firſt he conſi- 


ders how far the Heir is Tenant before Admittance z then 
ſecondly in the Caſe of Tenant by the Curteſy ; and third- 
Iy the Tenant in Dower; as will appear more fully, by re- 
ferring to the whole Paragraph, 


But the Widow, in is Caſe above all others, ought to 
have her Free-bench ; becauſe it was impoſlible, by the 
Act of God (which ought not to prejudice her Right) for 
the Huſband to have been admitted. But he entered, and 
took Poſſeſſion; and this, not only with the Conſent, but 
by the Expreſs Agreement with the Surrenderor : which En- 
try was all that the Alienee could do; and the transferring 
the Poſſeſſion to the Intereſt for a valuable Conſideration, 
was all that the Surrengerer could do. If the Surrenderee 
had not done ſo much, it would have been hard to have 


Pre- 
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prejudiced the Widow z becauſe it was not in her power to 
have compelled her Huſband to have reduced his Right in- 
to Poſſeſſion: which, as I ſaid before, was the Reaſon 
why the Common Law gave the Widow Dower of a Seiſin 
in Law. | | 


From the Paſſage referred to in Gilbert, it ſeems that 
the very leanred Author had been contemplating the very 

ueſtion now before the Court; and, upon Deliberation, 
he has decided it in my Client's Favour, 


But theſe are not the only Authorities on this Head for 
me to rely on. I muſt cite a Caſe where it was determined 
<« that the Widow ſhall have her Dower of a Truſt of a 
« Copyhold :” And it was decided in Terms which ſeem 
to me have expreſsly decided this very Queſtion. 


In 2d Vernon 584, 585, Otway v. Hudſon, —A 
Tenant in Tail of the Truſt. of a Copyhold Eftate, with 
Remainders over. The Truftees refuſing to ſurrender the 
legal Eſtate to him, he brought his Bill in Chancery for 
that Purpoſe; and, pending the Suit, went to the Lord's 
Court, to be admitted to ſurrender; but was refuſed, not 
having the legal Eſtate : And thereupon he made his Will, 
and gave the Eſtate to his Wife and Children; and the 
Plaintiff, who was the Widow, filed a Bill, ſtating that, 
by the Cuſtom, every Widow of a Copyholder is intitled 
to her Free-bench : And altho' the Huſband had not the 
legal Eſtate, yet he was Tenant in Tail of the Truſt, and 
endeavoured to have the Eſtate at Law ſurrendered to 
him; and altho' the Truſtees refuſed ſo to do in favour of 
the Remainder Man, yet that ought not to turn to her 


Prejudice. Per Curiam—** The Widow of Ceſtuy que Truſt 


“ of a Copybhold ought to have Free-bench, as well as if the 
* Huſband had the legal Eſtate in him. In this Caſe, the 
Court compared it to the Caſe of Tenant by the Curteſy 
of a Truſt, as well as of a legal Eſtate, Which Doctrine 
is recognized and determined in another Caſe in the fame 
Book, page 681; and in Bac. Abr. 464, as far as it relates 
to the Tenant by Curteſy. This Caſe and Opinion is re- 
ferred to and treated with great Reſpect, by Sir Te/eph 
Fekyll, in Sutton and Sutton, 2 P. Mus. from Page 632 
to 651: which was, where there was a Mortgage in Fee 
made before Marriage, the Widow upon paying the Mort- 


gage Money, or keeping down a third of the Intereft, was 


held to be intitled to Dower of the Equity of Redemption: 
—* For, Dower is a moral Right, more favoured in Law, 
having more Privileges belonging to it, than Tenant by the 
Curteſy. 


The 


. 


— 


2780 


- 


Trinity Term 11 Geo. 3. B. R. 

The Court of Chancery will aſſiſt the Widow againſt 
the Heir at Law, where it will not a third Perſon. Thus 
the Widow or Dowereſs ſhall have the Truſt of a ſatisſied 
Term removed, againft the Heir at Law, tho' not againſt 
a Purchaſer, Lord and Lady Dudley, Precedents in Chan- 
cery 241, In this Caſe, the Maſter of the Rolls ſaid 
«< 'That the Dowerefs has not only a legal, but a moral, 
<< Right to be provided for out of the Huſband's Eſtate. 
* She is therefore in the Care of the Law and a Favourite 
« of it.“ 


The Caſe before the Court (not to ſay more of it) is 


very much like one in 1 P. Mus. 722. Frederick v. Free. 


rick; where a Man, for a valuable Conſideration, had 
agreed with the City of Londen to take up his Freedom, 
but died before he was admitted; yet the Widow was de- 
termined to have her Dowry according to the Cuſtom, as 
the Widow of an admitted Freeman, tho? he never was ad- 
mitted ſuch, So in the Caſe of D. of Hamilton and Ld, 
Meohun 1 P. Wms. 121. Huſband ſeiſed in Fee mortgages 


for Years; the Mortgagee never enters: the Wife, on the 
Death of the Huſband, ſhall be endowed. Per Ld. Chan- 


cellor—When the Mortgagee never inſiſted to enter for his 


Mortgage, it would be hard that the Heir ſhould inſiſt on 


it, to prevent Dower. And therefore it was decreed for 
the Widow. To prove this Sort of Doctrine, the Caſe of 
Lady Williams and Sir Baurchier Wray is very ſtrong. 


Perhaps it may be ſaid, that the Widow's Remedy, if 
any, is in the Court of Chancery. But I apprehend not: 
For, ſhe could have only gone there, to have compelled 


the Lord to admit her; which he did voluntarily; and 


therefore there could be no Neceffity to have gone into that 
Court, to have decreed that to be done which was done 
before, | | 


So that J hope, from the ſeveral Caſes I have alledged, 
and from the forcible Reaſoning ſuggeſted by Sir 7o/epb 
Fekyll in favour of the Widow, in 2 P. Wms. that the 
Court will be of Opinion that the Widow is intitled to 
Dower even in a TRUST of a Copyhold Eftate. 


3dly—T ſhall contend that there was an 1MPLIED Ad- 
mittance; Which ſhall operate to complete the Title of the 
Surrenderee, from the Time of the Surrender; and ſhall 
have the ſame Effect as an actual Admittance, For, what- 


ever implies the Conſent of the Lord“ that Ceſtuy que Ce 


& ſhall be admitted according to the Surrender,“ is a 
ſufficient Admiſſion, or Acceptance of him as his 
Tenant, To prove this, I muſt firſt cite Gilbert's 

: 4 Tenures, 
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Tenures, 266. Who taking Notice that there had been 2d Edition. 
:wo Caſes which had been determined againſt Admittances (It ispa. 

. . . 282 in the 
by Implication, ſays, if we look to the Reafon of the 3d Edition. 
Thing we may conclude ““ that whatever expreſſes the * 
“Lord's Conſent to the Surrender, ſhall amount to an 
« Admiſſion: For, it is his Conſent only, that is neceſ- 
« ſary to make the Surrenderee a Tenant, after Surren- 
« der; and, what matters it whether that be done by a 
« Deminus conceſſit, et admiſſus eſt or by any other A& 
that amounts to as much ??? | 


e 


The ſame is ſaid in 1 Rel, Abr. 505. letter X. where the 
Lord's Acceptance of the Surrender amounts to Admiſſion. 


The Acceptance of a Fine or Rent from the Alienee a- 
mounts to Admiſſion. If a Fine be accepted of one as 
Copyholder, or of the Tenants who took the Surrender, 
or from Ceſtuy qui Uſe, this is an admittance. See 2 Sid. 
61. 1 Rol. Abr. 505. Gilbert's Fenures, 267. To the 1283. in 34. 
fime Purpoſe is 2 Bac. Abr. 474. who alludes to ſeveral Edition. 
other Cates, to ſupport his Opinion. 


2 Com. Dig. 389. Any Words, ſays he, which ſhew that 
the Lord accepts the Surrenderee as his "Tenant, are ſuffi- 
cient : So is the Accepting of Rent from him. 


All theſe Books prove, in the ſtrongeſt Manner, that 
there may be admittances i Law as well as in Fact; and 
declare that that which evinces that the Lord accepted the 
Alienee as his Tenant, or his Aﬀent to the Alienation, is 
ſufficient. If this be true, which cannot be controverted 
after the many Authorities I have cited, I have- nothing 
to do but to prove that the Lord did, in the preſent Cale, 
do Something to demonſtrate his Aﬀent, And this I hope 
to have as little Trouble to prove, as to maintain the Prin- 


ciple. It appears by the Caſe, that the Lord accepted of 


the Widow of the Surrenderee, or (as I beg leave to ſay) 
of the Surrenderee by the Hands of the Widow, the full 
Fine which he ought to have paid for his Admittance. 
That he took a Fine from her, for her Admiſſion to her 
Free-Bench; which he could have no Right to, unleſs her 
Huſband was his Tenant and ſhe took an Eſtate by virtue 
of her Huſband's dying ſeiſed. That the Heir paid a Fine 
upon his Admiſſion, as a Fine due for the Admiſſion of the 
Heir. That the Lord took likewiſe a Heriot from the. 
Widow, as a Heriot due on the Death of her Huſhand, as 
Tenant, But the ſtrongeſt Circumſtance of all is (and what 
I ſhould contend would be ſufficient to bring my Client's 
Claim within 2 Sid. 61. 1 Kol. Abr. 505, and Gilbert's 
Tenures 267,) that the Surrenderee himſelf paid the Lord 


4 Herizt, as a Heriat or Fine due ubon the Alineation, So 


that 
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that if a per/onal Acceptance of the Surrenderee is neceſ- 
ſary, (which I ſhould contend is not,) that perſonal Ac. 


ceptance exiſts in the preſent Caſe, 

Perhaps it may be ſaid that the Lord would be glad to 
take as many Fines as he could; and that the taking of 
them ſhall operate as an Eſtoppel to the Lord's ſaying the 
Surrenderee did not die ſeiſed; but ought not to preju- 
dice third Parties. This is ſurely no anſwer: For, the 
only Ground the Plaintiff has to ſtand on is this, that the 
Surreuderee did not die ſeiſed, becauſe the Lord had not 
accepted or admitted him his Tenant, To this I anſwer, 
that Ground fails him and the Aſſertion is not true: And 
I have a right to ſhew that, by the Rules of Law, the 
Lord has by various Acts acknowledged that he accepted 
him as his Tenant, And thisI prove, by ſaying that no 
particular technical Form of Admiſſion is neceſſary; but 
that whatever ſhews that he is not prejudiced, and teſtthes 
his Approbation of the Alienation, is a virtual and effec- 


tual Admiſſion of a Tenant. 


I have already faid that it is not neceſſary for the Fine, 
Rent, or Heriot to be paid by the Tenant himſelf; but 
that the Payment of either by the Steward, or Tenants to 
whom the Surrender is made, or by any other Perſon who 
repreſents him, ſhall be underſtood to be made by the Sur- 
renderee himſelf, If fo, then I ſhall contend that the Pay- 
ment of the Fine for her Huſband's Admiſſion by the Wi- 
dow ſhall have Relation back to the Time of the Surrender, 


4thly—I am to contend that if an Admittance by Im- 
plication is not ſufficient, yet that the actual Admittance 
of the Heir is a Completion of the Anceſtor's Title; fo as 
to give him (the Anceſtor) a complete Eſtate with all its 
legal Conſequences, from the Time of the Surrencer, 


Gilbert*s Tenures, 207. © If he to whoſe Uſe the Sur- 


* © render was, die before Admittance, yet his Heir ſhall 


© be admitted: For, upon Admittance, the Eftate is in 


< the Czf#uy qui Uſe, from the Surrender by Relation.“ 


The fame Principle is recognized in 2 Com. Dig. 387, 
and ſeveral other Caſes he cites to confirm his Opinion. 


Thus the Aſſignee of a Bankrupt ſhall avoid all meſne 
Acts between the Aſſignment and his Admittance: For, 
when he is admitted, it has Relation back to the . 

| | an 
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and Sale, And therefore if the Bankrupt afterwards dies, 
and his Wife is admitted, the Aſſignee, after Admittance, 
ſhall avoid it Cro. Car. 569. 1 Lill. Reg. 455. An Ad- 
mittance relates to the Surrender, and the Surrenderee's 
Title begins from thence. 2 Cm. Dig. 387, all meſne 
« Acts are deſtroyed by Admittance, by Relation,” 3 
Lew. 385. | 


The Caſe of Benſon and Scet in 1 Salk, 185. is directly 
in point to prove this Relation. A Copyholder ſurren- 
dered to the Uſe of Plainriff, in Fee; and died, leaving 
a Wife, who claimed her. Free-bench by the Cuſtom. At 
the next Court, the Surrender was preſented, and Plaintiff 
admitted. And the Queſtion being © Whether the Sur- 
6e renderee, or the Wife for her Free-bench, ſhould have 
“e the Lands,“ it was adjudged for the Plaintiff: For, the 
Plaintiff's Title by Surrender ſhall have Relation back to 
the Admittance. If there be two Joint-tenants Copy- 
holders in Fee; And one Surrenders into the Hands of 
two Tenants to the Uſe of his Will, and makes, his Will, 


and dies before Preſentment, and the Surrender is after- 
wards preſented; this binds the Survivor: For, being pre- 


ſented, it relates to the firſt Time of the Surrender. For- 
ter and Porter, Cro. Fac. 100, Many of the Caſes I have 
cited upon the other Heads prove the ſame. What ſhews 
that the Admittance muſt relate to the Surrender, is, that 
the Surrender 1s deemed to be the operative Part of the 
Conveyance: And if the Surrender and Admittance differ 
in the Nature, Quantity, or Commencement of the Eſtate, 


the Surrender mutt be attended to, and no regard paid to 


the Terms of the Admittance: For, as I ſaid before, if che 
Lord annexes a Condition to it which the Surrender did 
not, the Condition is void. To prove this, I might pro- 
duce a String of Caſes : but as it is too clear to make that 
neceſſary, I ſhall refer to 2 Cam. Dig. 300. where many of 
them are alluded to, and where it is {aid that the Preſent- 
ment ought to be purſuant to the Surrender; for, the Lord 
is only an Inſtrument: and the Surrenderee when admit- 
ted, is in by the Surrender. 


The Conveyance by Bargain and Sale, which' requires 
Inrolment within ſix Months, agrees in this Point: For, 
upon Inrolment, the Bargainee is intitled by Relation, 
from the Time of executing the Bargain and Sale; the 


| Inrolment being Matter of Form; which is proved, as I 


apprehend, by the Cale I juſt cited from C. Car. 559. 


To theſe Obſervations I ſhall add only one more That 


the Law conſiders the Surrender and Admittance as one 
Conveyance, and juſt as if they had happened at one and 
rhe ſame Inſtant. | ba 
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If then the Admittance is ſuppoſed to have Relation to 
the Time of the Surrender in all Reſpects, and even ſo far 
as to defeat all meſne Acts between the Surrender and Ad- 
mittance, -] apprehend the Admittance of the Heir muſt 
have Relation back to the Time of the Surrender, fo as to 
give the Ce/uy qui Je a complete Title, and to give his 
Eſtate all thoſe Incidents which would have accompanied 
it if they had happened at the ſame Moment; and conſe- 
quently, that the Widow, who would haye been entitled 
if they had in fact ſo happened, ſhall have a right to the 
Fiction of Law, eſpecially againft the Heir. And I hope 
that the Defendant, as the Widow of a Man who paid a 
valuable Conſideration for the Lands in. diſpute, ſhall be 
permitted, upon ſome of the Grounds which I have ſug- 
geſted to the Court, to continue in the Poſſeſſion of that 
Eſtate, as a reaſonable Proviſion made for her by the Law; 
and that the Heir at Law, the Leſſor of the Plaintiff, 
ſhall not, by the Judgment of the Court, be permitted to 
deprive her of it, 


Mr. Gre/e, in reply inforced his former Poſitions ; and 
inſiſted that the Surrenderer never parted with- his Intereſt; 
'that 1t remained in him, and at his Death veſted in his 
Heir; that the Perſon to whoſe Uſe the Surrender was 

made, was never ſeiſed; that his Heir is a Purchaſer; 


that an equitable Ground, will not avail the Defendant, . 


in a Court of Law; and that, in a Court of Equity, the 
Plaintiff could have ſhewn equitable Grounds in his Favour, 


With regard to the Caſes cited by Mr. Kerby, He ſaid 

that thoſe from Gilbert's Tenures did not prove Mr, Kerty'; 

Poſition; neither do the Caſes cited from Moor 171, and 

* V. Gilb. 1 Anderſen 192, in that Book®, come up to what Mr. 
Tenures, pa. Kerby would deduce from them. The Caſe of Ozavay and 
wy orcs in Hudſon was determined, he ſaid, upon its own particular 
30 Edition. Circumſtances: and, in Oppoſition to it, he cited a Caſe 
of Chaplin and Chaplin in Hilary 1133, before Lord Tal- 

Iv. ad Vol. Betr. As to an implied Admittance—He obeſe ved that 
of Abr. of the Payment of the Heriot does not prove that Lord had 
Caſes in E- admitted the Surrenderee, or conſented that he ſhould be 
quity, pa. his Tenant, The Words of the Cuſtom are, “that 1e the 
354. pl. 11. 4 Huſband dies ſeized, the Widow has a right, Sc.“ 


d3 P 8 , 
Wm. 2 * Here, he did not die ſeiſed: For, he had no Inveſtiture. 


Mr. Gre/e mentioned a Caſe cited by Ld. Ch. Juſtice 
Holt in delivering the Opinion of the Court in Clements 
Ve Scudamore, as a Caſe not reported in any printed 
Book, but determined in 1660, 1661, inter Hale and 
; (v. 2 Ld, Kaym. 1025,) And in Bacon's Abridg- 
ment pa. 278. Title“ Bargain and Sale,” it is faid that 


if 


( 
{ 
a 
l 
( 
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if a Man bargains and ſells Lands by Indenture, and then 


takes, a Wife, and dies, and afterwards the Deed is in- 


rolled the Wife ſhall at be endowed. - 


Lo RD MANSFIELD faid, the Court were very much 
obliged to the Gentlemen, for taking ſo much Pains in 
their Arguments; And he thought, Nothing could be 
added to them: Therefore there was no Need of any fur- 
ther Argument; but it might ſtand for the Opinion of the 
Court, 


He hinted, however, that no Caſe in Point had been 
cited by Mr. Grgſe; nor any in Point, by Mr. Kerby, ex- 


cept out of Gilbert. The great Queſtion is the ReLaTiON. 


of the Admittance to the TIME of the Surrender. 
CURIA aDVISARE VULT. 


And now Lo RD Mansr1tLD delivered their Opinon, 


What is ſtated relative to the Premiſſes not being Copy= © 


hald at the Will of the Lord makes no Difference as to the 
Dueftion:' And therefore I ſhall conſider it as 2 general 
Point common to all Eſtates which paſs by Surrender and 
Admittance. | 


The Queſtion is, Whether the Heir of the Surrende- 
© ree who dies before Admittance, ſhall avoid the Free- 
bench or Cuſtomary Dower of the Widow, becauſe he 
« died before Admittance.” | 


The Caſe has been extremely well argued: And there- 


fore I ſhall be but ſhort, in giving our Opinion; The whole 
having been exhauſted in the Arguments, 


In this Caſe, the Contract is for a Purchaſe and Sale. 
The Surrender is the ſubſtantial Part of the Conveyance; 


and a complete Execution of the Contract, as between the 
Vender and the YVendee. = 


The Surrender and the W are different Parts of 


the ſame Conveyance. The formal effectuates the ſubſfantial 
Part; and therefore muſt relate to it. Both together make 
but One Conveyance, The Admittance muſt be purſuant 
to the Surrender; and conſequently muſt operate as from 
the Date of it. | 


Vol. 1 7 OO Surrender 


if Lands are bargained and ſold, and the Bargainee dies 
before Inrollment, his Widow ſhall zt be endowed. So, 


DP 


— 
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Benſon v. Surrender to A. before Admittance, Surrenderor dies: 
Scot 3 Lev. A. is afterwards admitted. A. ſhall avoid the Free-bench 
* Salk. of the Widow of the Surrenderor: For, A's Admiſſion 
ug has Relation to the Surrender. 


If One Joint-tenant ſurrenders to the Uſe of his Will; 
kis Deviſee ſhall take: For, the Admittance relates to the 


— Surrender; and from that Time, ſevers the Joint-tenancy. 


1 z id down. thir the Lord is only an Inſtrument. 


That After Admittance, the Surrenderee is in by Him who 
made the Surrender. That although the Surrenderor, or 
the Tenants by whoſe Hands the Surrender was made, 
die; yet Preſentment and Admittance afterwards, is good: 
And where He to whoſe Uſe the Surrender is made, before 
Admittance dies, his Heir ſhall be admitted. The true 
Reaſon is drawn from the Context, and given in Bacon's 
* 1 Vol, Abridgementk: For, upon Admittance, the Eſtate is 
476. « inCe/tui Qui Uſe from the Time of the Surrender, 4) 
* Relation.” 


2 Siderfin Moore's Caſe, Trin. 40 Eliz. referred to by Juſtice Neu- 


38. 1 Roll. digate, in the Caſe or Blunt v. Clarke, 1s not ftated; nor 
does it appear, what the Queſtion was, The Propoſition 
in Roll's Abr. that the Heir, being admitted, is in by 
& the Lord, and not by him that made the Surrender,” is 
contrary to Truth and to all the Authorities. The Lord 
is a mere Inſtrument; and cannot vary from the Surrender; 
And in the ſame Cafe of Blunt and Clarke, (reported af- 
＋. It is a ſe- terwards in the fame Book, + 2 Siderfin 61.) Glynn, Chief 
_ cond Argu- Juſtice, ſays “ If a man ſeiſed of Copyhold in Burrough- 
eee « Engliſh ſurrenders to the Uſe of J. S. and his Heirs; 
tion of the And J. S. dies before Admittance, leaving two Sons; 
Caſe. ce the younger of them ſhall have the Land; becauſe he is 
* in by Deſcent, or at leaſt by Force of the firſt Sur- 

cc render, and ſo in Nature of a Deſcent.” And it is faid 

in the Treatiſe of Tenures aſcribed to Ld. Ch. B. Gilbert, 

I pa. 288. and I ſuppoſe written by him, “that g this Opinion ſeems 
in the 3 Ed. cc to be very reaſonable : For, © Heirs” was certainly there 
c 4 Word of Limitation, and not of Purchaſe; and cer- 

« tainly there is as much Reaſon to adjudge the Heir in 

« by Deſcent here, as there is to adjudge an Heir in by 

* Deſcent where a Recovery was had againft the Ancel- 

© tor, but not executed till after his Death; becauſe the 

«© Uſe might have veſted during the Life of the Anceſtor, 

« and becauſe the Execution hath a Retroſpect. And in 

% Truth, the Cafe of a Surrender is juft the fame: For, 

* Adftittance might have been in the Life of the Anceſtor; 

« and when it was had, it had a Retreſpecb.“ And in the 

85 Margin, 
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Margin, he refers to Shelly's Caſe in 1 Co. 106. where the 


Opinion was, that the Execution had a Retroſpect to 
« the Recovery.“ | 


With this Reaſoning We agree; and are of Opinion, 
cc that upon Admittance, the Heir is in by Deſcent, from 
cc the Surrender, to which the Admittance relates,” 


The Leſſor of the Plaintiff, in this Caſe, is expreſsly 
admitted as Heir. The Law caſts the Free-bench upon 
the Widow, juſt as it caſts the Deſcent upon the Heir, 
The Admittance, by Relation, makes her Huſband ſeiſed 
from the Date of the Surrender, 


There is no Rule better founded in Law Reaſon _ 


Convenience, than this, That all the ſeveral Parts and 
« Ceremonies neceſſary to complete a Conveyance ſhall be 
& taken together, as One Act; and operate from the ſub- 
ſantial Part, by Relation.” | 


Livery relates to the Feoffment; Inrollment, to the 
Bargain and Sale; a Recovery, to the Deed which leads 
the Uſe : So, Admittance ſhall relate to the Surrender; 
eſpecially when it is a Sale for a valuable Conſideration, as 
in this Caſe. 


The Title is not complete, till Admittance: And . 


the Lord it is material, in reſpect of his Fine: But as 
between the Parties, the Vendor and Vendee, the Ad- 
mittance is mere Form. This Agreement is executed, and 
the Land bound by the Surrender. The Lord is com- 
pellable, by Mandamus or Decree, to admit. The Ven- 
dor, his Widow, his Heir, and all claiming under him, 
are concluded from ſaying, after Admittance, “ that the 
Land did not paſs from the Day of the Surrender.” Up- 
on this Ground the Leſſor of the Plaintiff claims the Inhe- 
ritance whereof his Brother died ſeiſed: It ſhall not be 
in his Mouth to fay, againſt the Widow, that his Bro- 
te ther did zo die ſeiſed.“ Ew 


Therefore let Judgment be for the Defendant. 


JupGmENT for the DerENnNDANT. 


Rex verſus F erdinand de Mierre. 


HE Defendant ftood indicted for refuſing to take 

upon himſelf the Office of Coxs TABLE, being there- 

unto duly elected. And the Queſtion was, whether he be 
| | | O 2 8 eligible 


Friday 14th 
of June 


1771. 


2788 


* 


Trinity Term 11 Geo. 3.B.R. 


fend all and all Manner of Action Suits and Cauſes, 


11 


eligible to that Office; being a Foreigner, naturalized by a 
private Act of Parliament. It came before the Court, 
upon a ſpecial Verdict; and was twice argued; firſt, on 
Saturday 12th Newember 1770, by Mr. Fohn Hyde (now a 
Judge at Calcutta) pro Rege, and Mr. Davenport pro De- 
fendente ; and again on Wedneſday 61h February 1771, by 
Serjeant Glynn for the King, and Mr. Dunning tor the 
Defendant. 7 WEE 


The ſpecial Verdict fates his Reſiancy, Election and 
Refuſal; and then finds that he was born in the Carton of 
Berne in SWITZERLAND, and c of the King's Allegiance; 
and had lived all his Life-time in foreign Parts and out of 
the King's Allegiance until 8 Years ago, when he came 
into England, and hath reſided in England ever ſince. 


That by an Act of Parliament made in the 7th Year of 


the Reign of our Lord the now King, intitled“ An AQ 


« for naturalizing Lewis Agaſſis, Fohn Samuel Schutze, 
% Philip Dawid Krenter, Jaſbua Rougemont, Ferdinand de 
© Mierre, and Chriſtian Godfrey Klein,” It was enatted, 
that they the ſaid L. A. I. S. S. P. D. K. I. R. Ferdi- 
nand de Mierre, and C. G K. ſhould be and were thereby 
from thenceforth NATURALIZ ED, and ſhould be adjudged 


and taken to all Intents and Purpoſes to be NarurAL1zed 


and as free born Subjects of this Kingdom of Great Britain; 
and they were and ſhould be from thenceforth adjudged 
re puted and taken to be, in every Condition Reſpect and 
Degree, free to all Intents Purpoſes and Conſtructions, as 
if they had been natural-born Subjects within this King- 
dom of Great Britain. And it was further enacted, that 


the ſaid L. A. I. S. S. P. D. K. I. R. Ferdinand de Mi- 
_erre and C. G. K. ſhould be and were thereby enabled 
and adjudged able, to all Intents Purpoſes and Conſtruc- 


tions whatfoever, to inherit and be inheritable, and to 
demand challenge afk and retain, have and enjoy all or any 
Manors Lands J'enements Hereditaments Goods Chattles 
Debts Eftates and all other Privileges and Immunities 


Benefits and Advantages in Law or Equity belonging to 


the liege People and natural-born Subjects of this King- 
dom; and to make their reſort and Pedigree as Heirs to 
their Anceſtors lineal or collateral, by reaſon of any De- 
{cent Remainder Reverter Right Title Conveyance Legacy 
or Bequeſt whatſoever which had might or ſhould from 
thenceforth deſcend remain revert accrue or grow due un- 
to them; as alſo from thenceforth to have retain keep 


and enjoy all Manors Lands 'Tenements and Heredita- 


ments which they might or ſhould have by way of Pur- 
chaſe or Gift of any Perſon or Perſons whomſoever ; 
and to proſecute purſue maintain avow juſtify and de- 


and 
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and other things to do, as lawfully liberally freely and 
ſurely as if they had been born of Brizz/h Parents within 
this Kingdom, might Iawfully in any wiſe do: And: the 
fd &. 4. A bo . F D. u. © oe 
HK. in all things and 70 all Intents and Purpsſes ſhould be 
taken to be and ſhould be natural liege Subjects of this 
Kingdom of Great Britain; any Law Act Statute Provi- 
ſion Cuſtom Ordinance or other Matter or thing whatſo- 
ever had made done promulged proclaimed or provided to 
the contrary in any wiſe notwithſtanding, And it was 
thereby yRoVIDED always and enacted, that the ſaid L. A. 
J. S. S. P. D. K. I. R. Ferdinand de Mierre, and C. G. 
K. ſhould N or thereby be enabled to be of the Privy Coun- 
cil, or Members of either Houſe of Parliament, er to take 
any Or FIcE or PLACE Trusr either civil or military, or 
to have any Grant of Lands Tenements or Hereditaments 
from the Crown to themſelves or any other Perſon or Per- 


ſons in Truſt for them; Any thing therein contained to 


the contrary thereof in any wiſe notwithſtanding, 


But whether, upon the whole Matter aforeſaid, by the 
Jurors aforeſaid in Form aforeſaid found, the ſaid Ferdi- 
nand de Mierre was eligible or was duly elected to the ſaid 
Office of Conſtable of the Ward of Farringdon within, the 
Jurors aforeſaid are wholly ignorant; and pray the Advice 
of the Court thereupon. | | | 


The Arguments turned chiefly upon the Queſtion whe- 
ther the Office of Conſtable was an Office of Tu, with- 
in the Meaning of the Act of Naturalization, and of the 


Act of Settlement, 12, 13 W. 3. c. 2. and of the Expla- 


natory Act, i G. I. c. 4. The Counſel for the Proſecutor 


argued, that it was not: The Counſel for the Defendant 
argued that it was, In 25 C. 2. c. 2, for preventing Dan- 


gers that may happen from Popiſh Recuſants, which men- 
tions “ Places of Truſt from or under the Crown,“ there 
isa Proviſo that it ſhall not extend to the Office of Con- 
ſtable. In 12, 13 W. 3. c. 2. it is enacted, that no Perſon 
born out of the Kingdoms of England Scotland or Ireland, 
or the Dominion thereunto belonging, although naturaliz- 
ed, (except ſuch as are born of Eugliſo Parents) ſhall be 
capable to exjoy any Office of Truſt, The 13, 14 V. 3. 
c. 6. recites 1 Vm. & Mary, c. 2. and 12, 13 W. 3. c. 2. 
and enacts in the ſame Words as 25 C. 2. as to Places of 
Truft ; and then provides (F 14.) like 25 C. 2. § 17. that 
this Act ſhall not extend to Conſtables. Ihen comes 1 G, 
1. c. 4. to explain and amend that of 12, 13 V. 3. and 
after reciting the Clauſe, and the Doubts that had ariſen 
concerning the Conſtruction of it, enacts that no Perſon 
ſhall be thereafter naturalized, unleſs there ſhall be a Clauſe 
or particular Words inſerted to declare that ſuch _ 
a 
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ſhall not thereby be enabled to be of the Privy Council, or 
a Member of either Houſe of Parliament, or to take an 
Office or Place of Tru/t, either civil or military &c. Then 
follows 1 G. 1. c. 13. wherein is a Proviſo that it ſhall not 
extend to the Office of any Tythingman, Headborough, 
&c, or any like inferior civil Office. 


It was obſerved, that there was ſome little Variance in 


Ex preſſion, between the Act of Settlement, and the 1 G, 
I. c. 4. and the Act of Naturalization z namely, that the 
Word © enjoy” is uſed in the former; and the Word 
& take,” in the two latter “ to tale any Office or Place of 
& Truſt:” And it was ſaid, that the Word “ enjoy” im- 
ports a Benefit. | | 


It was urged by Mr. Dunning, that neither the Spirit 
of the Law, nor the Arrangement of the Words required 
that the Office which the naturalized Foreigner is incapa- 
citated to hold, ſhould be a Grant from the Crown. 


| After the ſecond Argument, TER Count took 
Time toadviſe. | 


| And now Loxd MaNnsr1eLD delivered their Opi- 
nion: which was that as the Office of Conſtable is clearly 
a civil Office of Truſt; and the Legiſlature have expreſsly 
incapacitated the naturalized Foreigner from taking any 
civil Office of Truſt, generally and without Exception, It 
is not in the Power of the Court to make an Exception 
which the Legiſlature have not, in the preſent Caſe, 
thought fit to make, Therefore the Judgment muſt be for 
the Defendant. 5 5 


JopGMEN T for the DEPENDANr. 


Hill and Another verſus Goodchild. 


HIS was a Writ of Error from the Court of Com- 
mon Pleas. It was twice argued : Firſt, on Tueſday 

23d April 1771, by Mr. Megan for the Plaintiff in Error, 
and Mr. Walter for the Defendant in Error; and again on 
Tueſday 4th June 1771, by Mr. Wallace for the Plaintiff 


in Error, and Mr. Dunning for the Defendant in Error. 


The Roll in C. B. is No 632. The Pleadings were in Sub- 
ſtance as follows Treſpaſis Vi et 4rmis brought in C. B. 
by Goodchild againſt Hill and Winſey, for an Aſſault and 
Battery, The Defendants plead ** Not guilty”: And 


Iſſue is joined thereupon. The Jury find them guilty ; and 


aſſeſs Damages againſt Hill, (beſides Cofts and Charges), 
to 40s. And for Coſts and Charges 40s. and they aſſeſs 
| | Damages 
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Damages againſt Winſey, to One Shilling only. And the 


Judgment is, that the ſaid Charles Goodehild do recover 
againft Hill, the Damages aforeſaid to four Pounds, and 
alſo 23/. for his Coſts de Incremento; in all, 271. and that 
he do recover againſt Hinſzy, the Damages aforeſaid to 
One Shilling, and alſo One Shilling for his Coſts; in all 
two Shillings, | | 


The Defendants brought a Writ of Error: And ſeveral 
Errors were aſſigned; and particularly, that the Jury had 
given Damages againſt the Defendants ſeverally and dif- 
tinctly for one joint Treſpaſs; whereas the Damages ought 
to have been joint, and not ſeveral, And the Court have 
given Judgment againſt them to recover ſeveral and diſtin& 
Damages for one joint Treſpaſs. | 


Many Caſes were cited on both Sides. For the Plain- 
tiff in Error Cro. Eliz. 860. Auſtin v. Willward and two 
others, Cro, Fac. 384. Matthews and his Wife v. Cole and 
Others, Cro. Fac. 118. Crane & Hill v. Hummerſtone 3. Lew. 
324. Smithſon v. Garth and Others, Carthew, 19, 20. Rod- 
ney. v. Strode et al* 3 Med. 101. S. C. 1 Stra. 422 Onflow 
v. Orchard, 2 Stra. Io. Lowfield' v. Bancroft et al'. 11 
Rep. 5. Sir John Heydon's Caſe, 5th Reſolution, fo. 7. Co. 
Car. 193. Johns & Robinſon v. Dodfworth. 1 Wilſon 30. 
Sabin v. Long. Co. Lit. 232. Hob. 66. and 9. Co. 79. b 
For the Defendant in Error—1 Bulſtrode 157. Sampſon v. 


| Cranfield and Upton, in point; and the Reaſon given, 


© becauſe tlie Battery of the One can't be the Battery of 
© the Other; and the Battery of the One may be greater 
than the Battery of the Other.” 2 Stra. 1140. Chap- 


man v. Houſe, Slater & Gcodacre. Fenkins's Centuries. 315. 


pl. 10. Lane v. Sautloe. 1 Stra. 79. which Caſe ſhewed, 
they ſaid, that Sir John Hayden's Caſe was not conſidered 


by Lord Ch. J. King, as an Authority. And they called 


it a confuſed Caſe, and of doubtful Authority, It was 
_ replied by the Counſel for the Plaintiff in Error, in An- 
ſwer to this Treatment of Sir John Heyden's Cate, That 
there has been no ſubſequent Determination in Contradic- 
tion to it; That the Caſe of Player v. Warn and Dewes, 
in Cro. Car. 54, 55. mentions it without Diſapprobation 


of it; and that it ſeems to be adopted by the Court, in the 


Cale reported by Serjeant Wilſon. 


| Tux Count obſerved, that there was a very great 
Confuſion in the Caſes upon this Subject: Which ought 
to be carefully looked into, and ſettled. Some of them 
are diametrically oppoſite. And Mr. Juſtice AsToN ad- 
ded, that ſome of them were determined upon Principles 
not agreeable to his Uunderſtanding. LoRDο MAN SPIEL 
obſerved, that in fact all the Defendants may be guilty , 

| an 
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and yet the Degrees of their Guilt may be different: But 
the preſent Queſtion is whether upon a Charge of a j:in 
Treſpaſs, the Jury can aſſeſs Damages according to diffe- 
rent Degrees of Guilt ; though the real Juſtice is, that the 


Damages ſhould be reſpectively aſſeſſed in Proportion to 
the real Injury done by each Defendant, This is a Queſ- 


tion that is of general Experience, and concerns all the 
Courts in Weftmin/ter-Hall, It is a ftrange Thing, that 
a Matter which happens every Day, ſhould be attended 
with ſuch Difficulties. Neither Side of the Determinati- 
W will reconcile the Caſes, However, we will conſider 
OL It, | 


Cur” ADvis.“ 
And now Loxp MansF1ELD delivered their Opinion. 


We hold, that as the Treſpaſs is jointly charged upon 


Both Defendants, and the Verdict has found them Both 


Jointly guilty, the Jury could not afterwards aſſeſs ſeveral 
Damages. His Lordſhip particularly mentioned the Ca- 
ſes of Auſtin v. Milward; the 5th Reſolution in Sir John 
Heydon's Caſe z the Caſe in Cro. Fac. 118. of Crane and 
Hill v. Hummerſtone ; the Caſe of Rodney v. Strode, in Car- 
thew, 19. and Fenkins's Cent. 317. pl 10. as warranting 
this Opinion. | 


We do not think that the preſent Caſe calls for an Opi- 


nion upon thoſe Caſes where the Defendants are charged 


Jointly and ſeverally; or where the Defendants plead ſeve- 
rally; or where the Defendants” are found guilty of ſeve- 


ral Parts of the ſame Treſpaſs or at a different Time; or 


where a joint Action is brought for two ſeveral Treſpaſſes, 
and the Damages found ſeverally, as being ſeverally guilty. 
We don't meddle with any of theſe Caſes : There 1s a Va- 
riety of Opinions in the Books, relating to them. It 1s 
enough for us, to found our preſent Determination upon 
the preſent Caſe. And the preſent Caſe is, that the Count 
is of a joint Treſpaſs; and the Jury have found the Defen- 
dants guilty of a joint Treſpaſs, and yet have ſevered the 
Damages, We are of Opinion, that in ſuch Caſe the Da- 
mages can't be ſevered. ns ; 


The Conſequence is, that the Judgment mult be reverſed, 


JUDGMENT REVERSED, 
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Rex verſus John Taylor: i; 
1771, 


and 


Elizabeth Smith, Widow, verſus Eundem. 


HIS Matter firſt came before the Court on the firſt 
Day of Hilary Term 1771; when the Defendant 
was brought up by a Habeas Corpus, which iſſued on the 


Civil Side: To which the Sheriff of Surry returned ſeveral ' 


Warrants of Commitment and Detainer, for the Murder 
of James Smith; wiz. the firſt, by two Juſtices of Peace, 
being the Rotation-Magiſtrates at St. Margarets-Hill; the 
ſecond, by the Coroner z the third, by an Order of the 


Court of Gaol-Delivery; and fourthly, upon a Writ of 


Appeal of Death brought by Elisabeth Smith, Widow of 
the deceaſed. Z 


The Widow produced and delivered in her Count: 
Which Mr. Benton, the Secondary on the Civil Side, read. 


Mr. Walker, for the Appellant, prayed that the Defend- 
ant might plead. | ; 


Mr. Wallace, for the Defendant, prayed Oyer of the 
Writ, | 


Mr. Benton read the Writ and Return, 


Mr. Wallace moved for a Special Imparlance, in order 


to plead the Special Verdict which had been found: He 


ſaid, He thought it would not be oppoſed, 


It was not oppoſed : And he had an Imparlanee to the 
laſt Return of that Hilary Term, granted him by the Court. 


Mr. Dunning for the Appellant, prayed that She might 


proſecute by Attorney. 
This was neither objected to, nor conſented to. 
Mr, Dunning ſaid, He claimed it as a Right. 
Lo RD Ma . it ſo, 
The Appellant then put in a Warrant of Attorney, PE 


thorizing Robert Criſpin to proſecute for Her, 
Lo RD 
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and James Edwards and 


* 


Loxp MaxsPIELD-AIs there any thing further aſked? 
Nothing further being propoſed on either Side — 


Loxp MaxNSFIELD—Let him be committed to the 
Cuſtody of the Marſhal. ' 


He was accordingly committed to the Cuſtody of the 


Marſhal. 


On Wedneſday 6th February 1771, The Attorney for the 
Proſecution. of the Indictment, having had Notice and alſo 
a Copy of the Special Verdict, did not, and had declared 
that he ſhould not, employ any Counſel to argue the Spe- 
cial Verdict; nor did he at all appear in Court: And Mr. 


Dunning, who was Counſel for the Widow upon the Ap- 


peal, declaring * that He would not undertake to argue 


eng it; it proceeded ex parte, 


The Special Verdi was as follows 
And the Jurors c. do ſay upon their Oath, That on the 


Sth day of September laſt, the above named John Taylir, 


then and yet being a Serjeant in the firſt Regiment of our 
ſaid Lord the King of Foot, was in a Taphouſe or Alehouſe 


ſituate in the Pariſh of Lambeth in the ſaid County of Su- 


ry, then rented by Jonathan Sabine of James Shuith the 
Deceaſed in the ſaid Indictment named; And that the ſaid 
ames Smith had nothing to do with the Sale of the Beer 
in the ſaid Taphouſe or Alehouſe fo rented by the ſaid 
Jonathan Sabine of the ſaid, James Smith deceaſed as afore- 
faid z and that the faid John Taylor was then drinking 
with another Soldier and a, Gardener, being all three 
Scotchmen, in a Room of the ſaid Taphouſe or Alehouſe; 
* ꝗ 7. Servants to the 

ſaid James Smith, were then likewiſe drinking, in an op- 
poſite Box in the ſame Room: And the ſaid James Ad- 
<vards, without any Provecation given by the faid Jahn 
Taylor, or any of his Company, then faid of the faid Jn 
Taylor and his Company, They were Lord Bute's Coun- 
& try-men.” And the ſaid Jurors, on their faid Oath, 
further ſay, That the ſaid 7% n Taylor thereupon faid 
to the ſaid James Edwards, ** Do you know any Harm 
« of them?” To which, the faid James Edwards or One ot 
his Company anfwered, ** No; nor any Good.” The 
faid John Tayler thereupon replied, © Yes: In the laſt 
War, they did great Service to their Country, by fight- 
ing the Savages in America. The faid James Edwards 
then ſaid, It was fit, One Savage, ſhould fight againſt 
& another,” Whereupon the ſaid Fohn Taylor frucht the ſaid 
James Edwards with a ſmall Rattan-Caue not bigger ny a 
| Man's 
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Man's little Finger: And the ſaid Gardener, then in Com- 
pany with the ſaid John Taylor, firuck the ſaid James E4- 
wards with his Fiſt. Whereupon, the ſaid James Edwards 
went out of the ſaid Room into the Yard, to, fetch his 
Fellow-Servants, to turn the ſaid John Taylor and his Com- 
pany out of the ſaid Room, And then the ſaid Fonathar 
Sabine bid the ſaid John Tayler pay for his Liquor, and be 
gone; as he did not like to have ſuch a Noiſe in his Houſe. 
But the ſaid John Taylor ſaid, He would not pay nor 
&« go, directly.“ And the ſaid Jurors, on their faid Oath, 
further ſay, That while the faid James Edwards was out 
of the ſaid Room, the ſaid James Smith came into 
the ſaid Room, and ſaid What is the Matter?“ and in- 
ſiſted that the ſaid John Taylor ſhould pay for his Liquor 
and go out of the Houſe, The ſaid 7% Taylor then ſaid 
to the ſaid James Smith, Are you Maſter. of the Houſe??? 
The ſaid James Smith anſwered, © No, You Raſcal; But 


« Iam Owner” and further ſaid, © Becauſe you have 


* red Coats on, you think you have a Right to come into 
« any Man's Houſe, and do what you will.” The ſaid 
Jobn Taylor was then going. away : But the ſaid James 
Smith laid hold of Him the ſaid fohn Taylor by the Collar, 
and ſaid He ſhould: not go away till he had paid for the 
« Liquorz” and then threw the ſaid John Taylor down 
againſt; a Settle, The ſaid John Taylor then paid for the 
Liquor. Whereupon, the ſaid James Smith laid hold. of 
the ſaid John Taylor, AGAIN, by the Collar, and SHoveD 
Him out of the ſaid Room into the Paſſage of the ſaid Tap- 
houſe or Alehouſe. The ſaid Fohn Taylor then ſaid, that 
«© He did not mind killing an Engliſhman, more than eating 
* a Meſs of Crowdy,” And the Jurors aforeſaid, upon their 
Oath aforeſaid, further ſay, that after. the ſaid James 
Smith had puſhed the ſaid Jobn Taylor into the ſaid Paſſage, 
the ſaid James Ldæabards came and aSS1STED the ſaid James 
Smith, who had then hold of the ſuid Fohn Taylor's Collar: 


And the ſaid James Smith and Fames Edwards together 


VIOLENTLY PUSHED the ſaid John Taylor out of the ſaid 
Deer of the ſaid Taphouſe or Alehouſe, Whereupon, the 
ſaid John Taylor inſlantly turned round, drew his Sword, 
and STABBED the ſaid James Smith, and gave him the mor- 
tal Wiund laid in the Indictment; of which, he languiſh- 
ed until the gth day of December, and then died. And 
the faid Jurors, on their ſaid Oath further ſay, that the 
laid Jonathan Sabine did Nothing towards turning the ſaid 
Jo bn Taylor out of the ſaid Taphouſe or Alehouſe. 


But whether, upon the au, Matter aforeſaid, the ſaid 


Jobn Taylor be guilty of the Felony and Murder in the ſaid 
Indictment ſpecified and charged upon him, the ſaid Ju- 


rors are altogether ignorant, and pray the Advice 8 the 
| ourt 


2796 


Trinity Term 11 Geo. 3. B. R. 


Taler, (for the firſt was double, ) or at leaſt a ſecond, be- 


— —— 


Court here thereupon. And if, upon the whole Matter 


aforeſaid, it ſhall appear to the Court, “ that he is guilty 


of the Felony and Murder Sc, then they find Him guil- 


ty See V upon the whole Matter Oc, it ſhall appear to 
the Court, “ that He is not guilty of the Murder aforeſaid 
charged upon Him by the ſaid Indictment, then the ſaid 
Jurors, upon their Oath aforeſaid, do fay, © that the ſaid 
% Jahn Taylor is not guilty of the Murder aforeſaid, as the 


« faid John Taylor hath for Himſelf above in pleading al- 


< ledged z But that the faid John. Taylor is only guilty of 


& felonioufly killing and ſlaying the ſaid Fames Smyt 


Mr. Lucas, on Behalf of the Defendant, argued that this 
was only Manſlaughter. He cited Fefter's Crown-Law, 


926. and 1 H. H. P. C. 455, 456. Lord Morley*s Cafe, 


Foſter 290, 295. Kelynge 135, Queen v. Mawpridge, 
Kelynge 51. Hord*s Cale, Fofter 278. Maylor's Cale, 
Style 467. BuchnalPs Caſe (mentioned in Mawgridge*sCaſe,) 


He was remanded, and ordered to be brought up a- 
gain on Friday next, | 


On which Friday, 8th February; 1771, 


Lo RD MANSFIEIL p declared, in the Name of the Court, 
That they had All looked very carefully into the Books and 
Caſes upon this Subject; and were cf Opinion “ that this 
& Finding can only amount to MANSLAUGEHT ER.“ 


It is ſettled, that Words are not a ſufficient Provocation : 
But Blwws are a Provocation ſufficient to leſſen the Crime 
into Manſlaughter. 


The Statute of Stabbing, which is declaratory of the 
Common Law, takes away Clergy for Stabbing a Perſon 
* not having firll ſtruck.“ 


Here, the firſt Provocation was in Words: And Taylor“ 
firſt Anſwer to them had no Harm in it, nor his Reply. 
Then more abuſive Words were given him, without Pro- 
vocation on his Part. Then Taylor ſtruck Edwards who 
had given him theſe abuſive Words, with a ſmall Rattan Cane. 


After this, they wanted to turn Taylor out of the Houſe. 


Then a third Set of abuſive Words were uſed to him by the 
unfortunate Man killed; Who, being aſked by Taylor © if 


© he was Maſter of the Houſe,” anſwered © No, you Raſcal ;” 


and when Taylor was going away, laid hold of him by the 
(Collar, and afterwards threw him down againſt a Settle, 
Then there was a third Aſſault made by the Deceaſed upon 
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fore Taylor made uſe of any abuſive Language whatſoever. 
After this, the Deceaſed and Edwards, Both of them, vio- 
lently puſhed Taylor out of the Door of the Alehouſe. . 
Whereupon he inſtantly drew his Sword and ſtabbed Smith, 
the Deceaſed, and gave him the mortal Wound, This 
Caſe, therefore, 1s ſtronger than many of the Caſes where 
it has been determined to be only Manſlaughter. It can 
not amount higher than to Manſlaughter, . 


WHEREUPON, the Priſoner being aſked by Mr. Barlow, 
the Secondary of the Crown-Office, © What he had to fay 
« for himſelf, why the Court ſhould not proceed to give 
* . award Execution againft him according to 
« Law,“ He fell on his Knees, (being directed ſo to do, 
as is uſual,) and prayed the Benefit of his Clergy : * Which V. 18Eliz. 
was allowed to him, | c. 7. . 3. 


Mr. Juſtice As rod (as ſecond Judge of the Court) 
pronounced the Sentence, that, having being convicted of 
« Manſlaughzer, he ſhould be burnt in the Hand, 


Lo RD MaNnsSFIELD aſked Mr. Benton, Senior, who re- 
membered the Caſe of f Rex v. Reaſon & Tranter, which was + «thou 
in Hil. 8 G. 1. 17521, ** where the Sentence in that Caſe 499. 302. ; 
«was executed,” Mr, Benton anſwered—* Behind the Bar.“ 


Whereupon, the preſent Defendant John Taylor was ac- 
cordingly removed backwards in a ftrait Line from the 
Bar, but in the Face of the Court, (the Doors of the In- 
cloſure ſtill remaining open), and t burnt in the Hand, by 38 
One of the Marſhal's People, who was prepared for that 50. Reason 


Purpoſe. For, as the Defendant came up in Cuſtody of and Trant- 


the Marſhal, He was the proper Perſon to execute (by er's Caſe. 
Himſelf or ſome One appointed by Him) the Sentence of 
the Court, So, in the Caſe of the two Athoes, Father and 
Son, Trin. 9 G. 1, (which I remember, and which 1s re- 
ported by Sir 70%n Strange in his 1ſt Volume, page 553,) 
the Defendants, being in the Cuſtody of the Marſhal, were 
executed at St. Thomas a Waterings near the End of Kent- 
Street, being the uſual Place of Execution for his Priſoners. 
See alſo the Rule-Book in the Crown-Office, of Monday 
next after five Weeks of Eafter 7 G. 3. Rex v. Royce, © Or- 


« dered that the Marſhal do execute him.“ 


The Defendant was remanded, 


Mr. Walzer, for the Appellant, moved that he might be 
brought up again To-morrow, to plead to the Appeal. 
Ordered accordingly. 


Mr, 


2 
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Mr. G for the Defendant, made the like Motion, on 
Monday the 11th that he might be brought up on the then 
next Day (the 12th) to plead to the Appeal: And it was 
Ordered that he ſhould. | 


Note—The Cauſe now takes the Name of 


SMirh, Widow, verſus TAYLOR. 


\N Zueſday, the 12th, he was brought up, and ſtood 

in Court, on that Side of it where Criminal Defend. 

_ ants uſually ſtand ; his being brought down to the Bar be- 
ing diſpenſed with, by 8 55 | 


He pleaded, in Bar to the Action, a Conviction of Man- 
laughter, and Judgment thereupon} “ to be burnt in the 
* Hand z”” and that he had been thereupon actually burnt 
in the Hand accordingly: And then he pleaded over, to 
the Felony and Murder, Not guilty.” 


It was agreed, that this ſhould be the Subſlance of his 
Plea; and that it ſhould be afterwards drawn up and deli- 
vered in Form, within a Fortnight z but to be entered as of 
this Day. 


* Mod. 99. Note—That in a Caſe not unlike the preſent, * Loder 
v. Snowden, p. 4. M. M. 1692. B. R. the Appellant ap- 

peared on the quarts die poſt And in a ſubſequent Caſe of 

Tucker v. Mackerſon, reported by Serjeant Barnadiſton, 

Vol. 1. pa. 423. and of which J alſo have a Note, in Hil. 

1730, 4G. 2. Mr. Juſtice Lee ſaid “ that the Appellant 

* has to the quarto Die pot; and he cited the Caſe of 


Leader v. Snewden, 
Tax Court adjourned the Appeal till next Term. 


| (The Effoin-day of the next Term is the proper Day; 
being by Original Writ.) 


The Plea, which was afterwards drawn up and delivered 
in Form, was as follows— — | 


The Defendant ſet out the whole Proceedings in 
the Indictment againſt Him, and the Special Ver- 
dict, and the Determination of the Court upon it, 
that he was not guilty of Murder, but only of fe- 
< lonioully killing and ſlaying the ſaid James Smith;” 
and being immediately aſked by the Court * 
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« he had any Thing to fay why the Court ſhould not pro- 
« ceed to give Judgment and award execution againſt Him 
« thereupon,” He then and there [This was Monday after 
the Purification, in Hilary Term 1771, 11 Geo. 3.] prayed 
the Benefit of the Statutez and it was ailowed Him; And 
thereupon the Court adjudged * that he, for the Felony 
« and Murder aforeſaid, ſhould be burnt in the leſt Hand; 
and he was then and there burnt in the left Hand accord- 
ingly; as by the Record Sc. Wherefore he prays Judg- 
ment, if the ſaid £/;zzabeth Smith ought to have or main- 
tain her ſaid Appeal againſt him. He then avers his iden- 
tity, and alſo that it was the ſame James Smith, and the 
fame mortal Wound. Then he prays Allowance of the 
Premiſſes; and pleads ©* Not gmilty” as to the Felony 
and Murder, | 


The Appellant replies, that ſhe ought not to be barred 
of her Appeal by any thing alledged in this Plea, becauſe, 
proteſting and not acknowledging any ſuch Record as the 
ſaid John Taylor hath above pleaded in Bar of the Appeal 
aforeſaid, For Plea She ſays That /ong before the giving 
« of the ſaid ſuppoſed Judgment in the ſaid Plea mentioned, 


© ſhe the ſaid Eligabeth ſued out her Original Writ of Ap- 


te peal againſt the ſaid ow Taylor.” And this ſhe 1s 
ready to verify. Wherefore ſhe prays Judgment and Exe- 
cution againſt the ſaid 7%n Taylor, for the Premiſſes 
aforeſaid. Taylor demuns generally to this Replication: 
And the Appellant joins in Demurrer. 


On TueſYay 18th June, 1771, this Demurrer was ar- 
gued, by Sergeant Leigh, for the Defendant; and Mr. 
Davenport for the Appellant, (Serjeant Glynn, who was 
to have argued for Her, not being well enough to come 
down to Weftminſter-Hall, ) | 


Sergeant Leigh ſaid, it was now ſettled, that this 1s a 


Bar: And, as it is in Favorem Vitæ, the Court will not 
overturn it, He cited the following Caſes. 


Thomas Wigges's Caſe, 4 Co. 45. b 47. which ſhews that 
it is a good Bar; even though the Appeal were antece- 
dent to the Conviction. And this Caſe of Wroth v. MWig- 
ges is Cited and acknowledged in the Cafe of Harvey v. 
Reynell, Sir Wm, Fones 145, © A conviction upon In- 
* dictment, pending the Appeal, before the Plea pleaded 
% may be pleaded in Bar.” | | 


And not only ce Auterfeits convict of Manſlaughter, 


* and Clergy thereupon allowed,“ is a good Bar in an 
Appeal of Murder; but even where a Perſon is indicted 
before the Coroner, of Manſſaughter; and arraigned up- 


en that Indictment, before Commillioners of Oyer and 


Terminer 3 
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Terminer; and confeſſes the Indictment, and prays his 
Clergy; and thereupon a Curia adviſare wult is entered; 
the whole Court held“ that the Matter of the Bar had 
«© been a good Bar of the Appeal by the Common Law, 
cc as well as if the Clergy had been allowed: For that the 
«© Defendant upon his Confeſſion of the Indictment, had 
cc prayed his Clergy, which the Court ought to have 
« granted; and the Deferring of the Court, to be adviſ- 
c ed, ought not to prejudice the Party defendant, albeit 


<© the Appeal was commenced before the Allowance of it,” 


This was determined in the Caſe of Thomas Burgh Eſq; 
Brother and Heir of Henry Burgh Eſq; (Sons of William 
Lord Burgh,) upon an appeal of Murder brought againſt 
Thomas Holcroft Eſq; of the Death of the fad Henry 
Burgh, eldeſt Brother of Thomas Burgh the Appellant, 
See 3 Int. 131. c. 57. of Appeals,” See alſo 4 Rep, 
45. S. C. cited; 2 Leon. 83. 160. S. C. and 1 Anderſon 
68. S. C. and Coke*s Entries 53 to 56. pl. 4. S. C. where 
the ſpecial Verdict is preſerved, together with the whole 
Record, a very curious One, and well worth Reading. It 
is of 20 0r 21 Elig. 1578 or 1579. A Guardian was al- 
ſigned to the Infant Appellant, by the Court. An In- 
dictment and Trial within the Verge was pleaded in Bar 
of the Appeal. The Perſon killed is there called Henry 
Borotbe al'. Burgh, His Brother Thomas, the Appellant, 
though under Age when he firſt brought the Appeal, came 
to full Age whilft it was depending, His Father was 
then living: Upon whoſe Death (in September 1584) he be- 


came Lord Burgh, and was afterwards made a Knight of 
the Garter, and died Lord Deputy of lreland in October 


1597. 


In the caſe of Armſtrong v. Liſle Kelyng 89 to 108, 
(particularly pa. 94.) it was ſettled ©* that the Defendant 


«© being convicted of Manſlaughter, and allowed the Be- 


© nefit of Clergy, and reading as a Clerk, did bar the 
« Appellant of his Appeal of Murder,” This was re- 
ſolved by the whole Court, in that Caſe: Which con- 
demns the Doctrine advanced in James the ſecond's Time 
« that the Court might delay the calling the Convict to 
« Judgment, to hinder him from praying his Clergy; et- 
5 pecially, if any Appeal were depending before it wa; 
« allowed; in order to make the Detendant liable to the 
«© Appeal.” One of the Caſes that had been ſo reſolved 
was the Caſe of Goring & Deering. See Kelyng 106. In 
the Caſe of Armſtrong v. Liſle, the Defendant demanded 
the Benefit of his Clergy, before the Appeal was arraign- 


ed: And when the Bill of Appeal was read. Lifle appear- 


ed to it, and prayed to be bailed; but refuſed to plead, 
He had a Right to the Judgment of Manſlaughter, as ſoon 
as he was Convicted of it. | 


He 
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He finiſhed his Citations, with Hawkins's P. C. Lib. 2. 
c. 36. § 13, 17. pa. 378, 379. And concluded with fay- 
ing that a man ſhall not be twice puniſhed for the fame 
Offence. 5 


Mr. Dadenport, for the Appellant, endeavoured to ſhew 
that the preſent Caſe was diſtinguiſhable from the Caſes 
cited by the Serjeant. He cited ſome Statutes, and a Caſe 
in 1 Anderſon 114. Caſe 158. But he chiefly relied upon 
the Cale of Goring v. Deering, reported in 3 Med. 156. 
which was an Appeal for the Murder of Henry Goring Eſq; 
brought by his Widow. The Defendant pleaded that he 
was indicted for the ſame Murder at the Seſſions-houſe in 
the Cid Bailey in Middleſex; that he was found guilty of 
Manſlaughter, and not of Murder, prout patet per Recor- 
dum; that he was Clericus et paratus fuit legere ut Cleri- 


cus, if the Court would have admitted him; and that he 


is the ſame Perſon Sc. To this Plea the Appellant de- 
murred, The Fact was, that the Appeal was brought af- 
ter Conviction, and before Sentence. Eleven Judges (all, 
except Street,) aſſembled at Serjeant's Inn upon this Oc- 
caſion: And the Chief Juſtice delivered their Opinion that 
* this was no good Pleaz and that the Court ought not to 
e aſk the Priſoner what he had to ſay, and ſo let him into 
« the Benefit of his Clergy.” | 


He obſerved, that in the Caſe now before the Court, the 
Defendant was not intitled to the Benefit of Clergy, at 
the Time when he was arraigned upon the Appeal: Where- 
as, in the Caſe laſt cited, the Defendant had been con- 
victed of Manſlaughter, before the Appeal was brought, 


Serjeant Leigh, in his Reply ſaid it would be a moſt 
unreaſonable Thing, and even ſhocking to think of, that 
a Man's Life ſhould be riſqued by the Court's taking Time 


to adviſe, | | 


Lok Dp MANSFIELD and the whole Cour were of 
Opinion, that this Point had been conſidered as ſettled, 
ſince the Caſe of Arm/trong v. Lifle. And Mt. Juſtice As- 
TON obſerved, that even the Caſe of Goring v. Deerin 
does not controvert but that , the Defendant had had his 
Clergy, that would have been a good Bar to the Appeal, 
He approved of Serjeant Haww4ins's Reaſoning in the 14th 


Section of the 36th Chapter of his ſecond Book: And he 


thought that the Court, who were ſaid to be of Counſel 
for the Defendant, ought to aſk the Priſoner if he had any 
thing to ſay Sc. 
Pex Cu x' unanimouſly, | 
JupGmenT for the DEFENDANT; 
and RuLE to diſcharge him, 


Vor. V. | P - ma 
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June 1771. 


—— 


I had two Reaſons for Inſerting this Caſe. One of them 

was, to preſerve hi/torically, by giving the Special Ver- 
dict at large the preciſe Circumſtances of the Fact; 
which are not unlikely to be miſunderſtood or miſrepre- 
ſented, as many Perſons were much prejudiced againſt 
this Scotch Serjeant, partly on Account of his Nation, 
and partly from the very improper Declaration he had 
made, at the very Time of killing the Deceaſed, ** that 
«© he did not mind killing an Engliſbman, more than 
«* eating a Meſs of Crowdy.” My other Reaſon is, 
<< what I have hinted before, in pa. 2643, to keep in Me- 

mory, both for Curioſity and Precedent, the Form and 
Method of this uncommon Species of Proceeding. 


Earl of March ver/us Pigot. 


A Verdict having been found for the Plaintiff, Mr. Le: 
moved on Behalf of the Defendant, for a New Trial, 


The Cauſe was tried before Lord Mansfield. It was a 
Contract made at Newmarket, The Wager was originally 
propoſed between young Mr. Piget, the preſent Defend - 
ant, and young Mr. Codrington, to run their Fathers (to 
uſe the Phraſe of that Place,) Eachagainſt the Other, Sir 
William Codrington, the Father of Mr. Codrington, was 
then a little turned of fifty: Mr. Pigot's Father was up- 
wards of ſeventy. Lord Oſſory computed the Chances, ac- 
cording to the abovementioned Ages of their reſpeQive 
Fathers. Mr. Codrington thought the Computation was 
made too much in his Disfavour. Whereupon Lord March 
agreed to ſtand in Mr. Codrington's Place: And reciprocal 
Notes were accordingly given between the Earl and Mr. 
Pigot. Mr. Pigots's Note run thus“ TI promiſe to pay 
* tothe Earl of March 500 Guineas, if my Father dies 
4 before Sir William Codrington. William Pigot.“ The 
Earl's was“ I promiſe to pay to Mr. Pigot 1600 Gui- 


„ neas, in caſe Sir William Codrington does not ſurvive 


«« Mr. Pigot's Father. March.” No Mention was at all 
made, at the Time of this Tranſaction, about their Fa- 
thers being then dead or alive. But the Fact was, that 


Mr. Pigot's Father was then actually dead: He died in 


Shropſhire, 150 Miles from Lonilon, at two o' Clock in the 
Morning of —_— Day on which this Bet was made at 
Newmarket, after Dinner. However, this Fact was not, 


at that Time, at all known to any of the Parties; nor was 
there any Reaſon for ſuſpecting that Mr. Pigot”s Fathet 
was then dead. There was no Objection made at the 
Trial, againſt going into Parol Evidence. Lord Mane 
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feld left the Matter to the Jury; who found a Ver- 


dict for the Plaintiff, with 52 5. Damages. 


The Objection was, That the Contract was vol. It 
was without any Conſideration yg For there was no Poſſibili- 
ty of the Defendant*s Winning, (his Father being then ac- 
tually dead;) and therefore he ought not to /oſe. It was 
a Contract in futuro, manifeſtly made upon the Suppoſition 
of a then future Contingency. The Meaning can't be 
doubted: And the Words ſufficiently expreſs that Mean- 
ing, If my Father dies before Sir William Codrington is 
equivalent to ſaying, If my Father all die before Sir 
* William Codrington.” But his Father was dead before 
he entered into this Contract. | | 


Mr. Lee ſaid, it was given in Evidence, and is certainly 
true, that their Fathers being dead or being alive made no 
Difference in the Proportion of the Value of the Chance: 
And he obſerved that in the Caſe of an Inſurance upon a 
Ship, if the Words “ loſt or not loſt” be not inſerted; and 
the Fact ſhould happen to be, that the Ship was actually 
loſt at the Time when the Inſurance was made: the Inſu- 
rance 1s void, | | 


Ru L E to ſhew Cauſe why there ſhould not be a New Trial. 


And now Mr. Wallace, Mr. Dunning, and Mrs Mansfield, 
on Behalf of the Plaintiff, ſhewed Cauſe againſt a New 
Trial being granted. | 


They faid that the Inſertion of the Words © loſt or not 
6e loft” was peculiar to E£ngli/þ Policies: It is not inſert- 
ed in the Policies of other Nations. Roccius fo. 205, No. 
175, And the Reaſon there given (at the End of it,) 


namely, * that the Fact being un&#nown will not prejudice 


ie the Inſurance,” applies to the preſent Caſe. 


Suppoſing it to have related to the Death .of Perſons in 
India, or the Safety of the Aurora, can any one 1magine 
that the Inſurance would be void becauſe the Event had 
happened antecedent to the making of the Contract? 


The Event of Either of the two Fathers being then al- 
ready dead did not occur to the Parties. If it had, it 
would not have varied the Bet. The two reciprocal Notes 
undoubtedly mean One and the ſame Event. Retroſpect 


is included, as well as Futurity 


-ÞP 2 | Mr. 


2004 


* | 
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Mr. Lee and Mr. Bolton, for the Defendant, replied, 
that by the Law of England it is neceſſary to inſert the 
Words „ loſt or not loft,” in Ship-Policies: Otherwiſe 
the Inſurance 1s void, if the Ship was then already loft, 
And this, they ſaid, was expreſsly laid down by Melly. 


The Bet went upon the Idea that Both Fathers were then 
living: And ſo the Evidence agreed. The Bet was clear- 
ly future. If a Bet be laid upon two Horſes; and One is 


dead at the time; It is no Bet. 


The Caſe of the Mills Frigate was an Inſurance upon a 


Ship which had a latent Defe& totally unknown to the 


Parties: And the Inſurers were holden not liable, upon 4c- 
count of the Ship's being ot Sea-worthy, though ſuch 
Defe& was not known. 


Lo RD MANSTIELI DI differ totally in Opinion from 
that Doctrine. The Determination in that Caſe, (which 
was made by my Lord Chief Juſtice Wilmot and me, to 


vrhom it was referred,) was made quite upon another Ground: 


And the Change of Opinion in the Court of Common Pleas 
happened upon the citing of two Caſes that had been de- 


termined before me; which Caſes were miſtaken. The 


Inſured ought to know whether his Ship was Sea-worthy 
or not, at the time when She ot out upon her Voyage: 
But how ſhould he know the Condition She might be in, 
after She had been out a T welvemonth : 


If the preſent Caſe had ſtood upon written Evidence on- 
ly, it had been Matter of Law. But there was no Objec- 
tion made, at the Trial, againſt going into Parol Evidence. 


The Queſtion is, What the Parties really meant?” 
The material Contingency was—** Which of theſe two 
« young Heirs ſhould come to his Father's Eſtate, firſt ?” 
It was not known that the Father of Either of them was 
then dead. Their Lives, their Healths, were neither war- 
ranted nor excepted. It. was equal to Both of them, 
Whether one of their Fathers ſhould be then ſick or dead. 
All the Circumſtances ſhew, that if it had been then thought 


of, it would not have made any Difference in the Bet; 


and there was no Reaſon to preſume that they would have 
excepted it, | 


The Intention was, that he who came firſt to his Eſ- 
tate ſhould pay this Sum of Money to the other who ſtood 


in need of it, That the Event bad happened, was in the 


Contemplation of neither Party, 


Both 


p 
[ 
t 
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Both Notes are ſo penned, as to be applied to what was 
to happen. But the Nature of ſuch a Contract, and the 
manifeſt Intention of the Parties, ſupport the Verdict of 
the Jury, (to whom jt was left without Objection,) © that 
« he who ſucceeded to his Eſtate firſt, by the Death of 
« his Father, ſhould pay to the Other,” without any Diſ- 
tinction whether the Event had or had not, at that Time, 
actually happened. | | | 


Mr. Juſtice AsTox—lt was originally intended to be 
a Bet between two young Heirs apparent: And the 
material Point to be ſettled was to fix the Difference of the 
Chances of the Survivorſhip of their Fathers. The mere 
Survivorſhip was the Thing intended to be betted upon. 
The Jury were the proper Judges of the Intention of the 
Bet: And they have determined what that Intention was. 
Hit had ſtood ſingly upon the Defendant's Nete, I ſhould 
have thought it Net to be a good Promiſe at the Time of 
giving it. But taking the Evidence and all the Circum- 
ſtances together, it was proper to be left to the Jury: and 
the Jury taking the Circumſtances into Conſideration, (and 
it was proper to take them into Conſideration,) have deter- 
mined it. I ſee no Ground for granting a New Trial, 


Tnaz oTHER two Judges Concurred : 
And TRE CouxrT unanimoſly DISCHARGED the 


Ru LE fora New TRIAL. 


The End of Trinity Term 11 C. 3. 171. 


Michaelmas 


Saturday 
grh Novem- 
ber, 1771. 


Michaelmas Term 


12 Geo, 3. B. R. 19791, 


Rudſdell verſus Rudſdell. 


This was a Caſe out of Chancery, for the Opinion 
oß this Court, on a Will. 


T was a very long Caſe: but it may admit of ſome 
Abridgment. The Subſtance of it was—That Jona- 
than Rudſdell, ſeiſed in Fee of a Freehold Eſtate of the 
Value of 103. per Annum, ſoon after his Marriage made à 
Settlement by Deed Poll dated zoth January 1744, 
whereby, in Conſideration of the Marriage lately had be- 
tween him and his Wife, and of natural Love and Affection 
for Her, and for making ſome Proviſion from and after his 
Death for Her and ſuch younger Sons and ſuch Daughters 
as he might have by Her, he grants to Benjamin Culler 
an annuity of 5ol. iſſuing out of particular Lands and 
Tenements, To hold to the ſaid Benjamin Collyer his Heirs 


and Aſſigns, to the Uſe of his Wife Mary Rud/dell and her 
Aſſigns for her Life; and, after her Deceaſe, to the Uſe 


of all and Every of his Children on the Body of his ſaid 
Wife lawfully begotten or to be begotten, (Other than an 
Eldeſt or Only Son,) as Tenants in common, and not as 
Joint-tenants and their Heirs and Aſſigns ſeverally for 
ever; and for default of ſuch Children, to the Uſe of his 
right Heirs, for ever. A Clauſe of Diſtreſs is here 
inſerted; and alſo a Proviſo, that if at any Time, after 
the Deceaſe of Him and his Wife, his Eldeſt or only 


Son by his ſaid Wife, or his Heirs or Aſſigns, ſhould 


be willing to pay to All or any other of his Children by 
Her, or the Heirs of them or any of them, being of the 
Age of 21 Years or (upwards, for and in Satisfaction 
and Diſcharge of the ſaid Annuity or yearly Rent-Charge, 


or his or their Part or Parts thereof reſpectively, ſo much 


lawful 


7 
Pre 
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lawful Money of Great Britain as the ſame ſhall amount unto 
at or after the Rate of 25 Years Purchaſe, then ſuch Mo- 
nies ſhall and may be paid, and ſhall be taken and accept- 
ed accordingly; and from and after ſuch Payment thereof, 
the ſaid Annuity or yearly Rent-Charge, or ſo much there- 
of as ſhall be ſo bought off or paid for, ſhall ceaſe and de- 
termine; and the ſame ſhall be given up releaſed and diſ- 
charged by the Perſon or Perſons receiving ſuch Monies to 
the Perſon or Perſons paying the ſame, at his or their Re- 
ueſt and Charge, by ſuch Ways and Means as he or they 
all reaſonably require. | 


On the 2oth Fuly, 1754, the ſaid Jenas ban Rudſtell, 
having then Iſſue by the faid Mary his Wife only One Child, 
a Daughter, named Saſannab, who was born in May 1748, 
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made his Will, as follows*—[tem—Whereas after my in- « Note.—1 
termarriage with my loving Wife Mary Rudſdell, entered have not 
into certain Articles and Covenants to leave unto Her the tranſcribed 


yearly Income of fifty Pounds per Annum, to be paid to 


the Words 
of mere 


her yearly out of my real Eſtate during her Natural Life, in p 
caſe I ſhould happen to die before Herz and, after her Mov Sel * 
Deceaſe, to leave it, if I had more than One Child, to the Claulcs. 


oungeſt Child, if only two were living at her Deceaſe; 

ut if I left more than two Children, at my Death, of her 
Body lawfully begotten, then the ſaid 500. per Annum to 
be equally divided amongſt all ſuch younger Children as 
ſhall ſurvive their Mother my loving Wife Mary Rudſdell, 
Share and Share alike, the ſaid 5ol. per Annum to be paid 
out of my real Eſtate; now my Mind and Will is, and 1 
the ſaid Jonathan Rudſdell make it my earneſt Requeſt to 
my loving Wife Mary Rud/dell, (as it will be much to her 
Advantage,) That, inſtead of the aforeſaid 501. per Aunum, 
She the ſaid Mary Rud/dell would, for her natural Life, 
accept of One full Half or Moiety of the yearly Income of 


all my Mefſuages Lands and; Tenements ſituate lying and 


being in the Town of King/?on upon Hull and in Beverley in 
the County of York, and in Tealby alias Tealby Thorpe and 


in Gainſburgh, all in the County of Lincoln, or within the 


Kingdom of Great Britain; and alſo One Half of the 
yearly Income of all my Perſonal Eſtate and Monies what- 
ſoever, when my Debts Legacies and Funeral Expences are 
diſcharged. And my Will further is, And I do hereby 
give to my dear Daughter Suſannah Rudſdell the other full 
Half or Moiety of the yearly Income of all my Eſtate both 
real and perſonal, During the Life of her dear Mother my 
loving Wife Mary Rudſdell; My Debts Legacies and Fu- 


neral Expences, as before mentioned, being firſt diſcharg- 


ed. But provided I leave my wife with Child, and have a 
Child born after my Deceaſe that ſhall live, my Will is, if 
it be a Son, as the Paddock is entailed upon the Male 
Heir, that, during his Minority, his Education and _ 


- 
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be paid for out of the Income of the Paddock Eſtate. But 
at the Deceaſe of his dear Mother, if He ſurvive Her, he 


ſhall during his Minority be intitled to One full Half or 


Moiety of the yearly Income of my real and perſonal Ef. 
tate, and no more. My Meaning is, that the 50. per An- 
num Which'by the Marriage Writings he may have a Claim 


to, as the youngeſt Child, after the Deceaſe of his dear 
Mother, ſhall only be made up One Half of my real and 
_ perſonal Eſtate; and that, a 


ter the Deceaſe of my dear 
Wife Mary Rudſdell, my dear Daughter Suſannah Rudſdell 
ſhall enjoy the full Half or Moiety of the yearly Income of 
my real and perſonal Eſtate as abovementioned, and like- 
wiſe the Half of the real and perſonal Eſtate itſelf, when 
She attains the Age of 21 Years, or on the Day of Mar- 
riage, which ſhall firſt happen. Item, my Mind and Will 
likewiſe is, that if my dear Wife Mary Rudſdell be left with 
Child by me of a Daughter, That, during the Natural Life 
of my dear Wife Mary Rud/dell, the ſaid Daughter ſhall 
have an equal Share with her Siſter my dear Daughter Sa- 
ſannah Rudſdell, of the One Half or Moiety of the yearly 
Income of both my real and perſonal Eſtate: But at the 
Death of their dear Mother, my dear Daughter Szſannab 
Rudſdell ſhall then have One full Half of the real and per- 
ſonal Eſtate; and the ſaid other Daughter (if ſhe be living 
at the Deceaſe of my ſaid loving Wife Mary Rudſdell) ſhall 


have the Other full Half of my real and perſonal Eſtate. 


But if either of the ſaid Daughters ſhould, before the Age 
of 21 Years or Marriage, happen to die, the Survivor ſhall 


have the Other's Part or Share of my ſaid real and perſo- 


nal Eſtate, But provided my ſaid dear Wife Mary Rud/- 
dell be not left with Child by me at my Deceaſe, I then 
give and bequeath unto my dear Daughter Suſannah Rud/- 
dell, if the outlives her ſaid Mother Mary Rud/dell, the 
Whale of my real and perſonal Eſtate, at her Mzither*s Death, 
for her to diſpoſe of as She pleaſes, when She arrives at the 
Age of 21 Years. But if my ſaid Daughter S»/annah Rud/- 
dell die before She attain the Age of 21 Years and unmar- 
ried, then my Will 1s, that my loving Wife Mary Rud/- 


dell, if She outlives her ſaid Daughter, and have no other 


Child, living, of her Body by me lawfully begotten, ſhall 


during her natural Life have the Income of the Whole of 


my real Eſtate, or (in other Words) what it yearly brings 
in, And I likewiſe give Her my ſaid Wife Mary Rudſdell, 
in Caſe of my ſaid Daughter Su/annah Rudſalell's Death un- 
der Age and unmarried, and my leaving no other Child 
nor my Wife with Child by me, All my perſonal Eftate 
whatſoever, for her own Ule and Benefit, and likewiſe to 
diſpoſe of as She pleaſes. And I leave to Her my ſaid 
loving Wife Mary Rudſdell, for her Uſe during her natural 
Life, all my Plate, Linen, Houſehold Goods and Furni- 
ture, and all my Books: and in caſe of my Daughter Suſannah 

VVV... 


— 
BY 0 rr . 
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Rudſdell's Departure before Her, and my leaving no other 
Child, my ſaid Wife Mary Rud/dell, ſhall have the Sole 
Uſe and Diſpoſal of the ſaid Plate, Linen, Houſehold 
Goods and Furniture, to do as ſhe hath a Mind with, 
ltem, if my dear Daughter S»/anuah Rudſdell, die before 
Marriage or attaining the Age of 21 Years, and my hav- 
ing no other Child then living, and my loving Wife Mary 
Rudſdell being dead alſo; but not during the Natural Lives 
of either my Wife or Daughter, or any other Child, (Son 
or Daughter) that I may happen to leave, of the Body of 
my ſaid Wife Mary Rudſdell by me lawfully begotten; I 
do then leave to my Brother John Rud/dell, &c, c. The 
Will proceeds with many Deviſes over, in Caſe of this 
Event; and many minute and particular Bequeſts and Diſ- 
poſitions, which do not affect the Queſtion under preſent 
, Conſideration. He makes his Wife Sole Executrix; and 
appoints Her to have the Guardianſhip of his Children, 


The Caſe ſlates, that after the making this Will, the 


faid Jonathan Rudſdell had three more Children, by his 
ſaid Wife Mary; viz. Mary, born in Auguft 175 5; Fona- 
than, in September, 1757; and Benjamin, in March 1760. 
The Teſtator Jonathan Rudſdell, ſurvived his ſaid Wife; 
and died in the Beginning of the Year 1768, leaving his 


* 


four Children before named. 


He was then ſeiſed in Fee Simple of all the Eftates com- 


prized in the Deed Poll of the zoth of January 1744, 


{except the Tenements in Lord's Street, Gainſborough, and 
in Hull, which he ſold:) which are of the Yearly Value 
of 1037. whereof about 431. is Land, and 601. in Houſes. 
He was alſo ſeiſed for Life, Remainder in Tail, of the 
Eſtate in the Will called the Paddock 

a Year. He left a very ſmall perſonal Eſtate, if any, after 


Payment of his Debts; and no other Property whatſoever. 
S/annah, the eldeſt Daughter, after the Death of her Fa- 


ther, (in May, 1768,) attained her Age of 21 Years, 


In Eafter Term 1769, Jonathan Rudſdell, the Eldeſt 
Son of the Teſtator born after the Will, brought his Bill 
in the Court of Chancery, by his next Friend, againſt the 
ſaid Suſannah the Daughter born before the Making of 
the Will, and Mary and Benjamin, the two younger Chil- 
dren, and Coats the perſonal Repreſentative of the Father, 


{ Brooks not acting.) | | 


The Bill ſtates, that the Father, at the Time of making 
his Will, had only one Child, the Defendant Suſannah ; 
and that the Plaintiff, and the Defendants Mary and Ben- 
jamin Rudſdell, being all born afterwards, made ſuch an 
Alteration in the Circumſtances of his Family, as ought 


„ worth about 551. 
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to be deemed a Revocation of his Will. That it appeared 


from the Will, that the Teſtator intended only to diſpoſe 
of his real perſonal Eſtate upon the Contingencies therein 
mentioned; and that none of ſuch Contingencies, and up- 
on which alone the Diſpoſition thereby made was intended 
to take Place, ever happened: And therefore either the 
ſaid Will ſhall be conſidered as revoked by ſuch Alteration 
of Circumſtances; or that the ſaid Jonathan Rud/dell ought 
to be conſidered as having died Inteſtate, ſuch Will having 
been intended to take Effect only upon Events which ne- 
ver happened. And the Bill agar that the ſaid Will 
might be revoked or ſet aſide, for the Reaſons aforeſaid; 
That the Defendant Suſannah Rudſdell might be decreed 
to deliver Poſſeſſion of the real Eſtates to the Plaintiff, with 
the Deeds, and account for the Profits; and for an Ac- 
count and Diviſion of the perſonal Eſtate according to the 
Statute of Diſtributionsz and for general Relief. 


All the Defendants put in their Anſwers. Suſannah 
Rudſdell inſiſted that the ſaid Jonathan Rudſdell her Father 
did by his ſaid Will, upon the Contingency of his Wife 
Mary's not being left with Child at his Death, give All 
his real and perſonal Eſtate to her the Defendant, if ſhe 
ſhould outlive her Mother, at her Mother's Death, to diſ- 

oſe of as She pleaſed, when She arrived at 21. That the 
Teſtator died without leaving his Wife with Child at his 
Death: And therefore, as She the Defendant Suſannah 
not only ſurvived her Mother, but had attained 21, She 
inſiſted that by virtue of the ſaid Will She was intitled to 
All the ſaid Teſtator's real and perſonal Eſtate. Believed 
it was the Intention of the Teſtator at the Time of mak- 
ing his Will, that the Diſpoſition thereby made of his Ef- 
tates ſhould take Effect upon ſome or one of the Contin- 
pom therein mentioned happening, That three of theſe 
Contingencies did really happen; wiz. 1ſt, The ſaid Teſ- 
tator did not leave the faid Mary his Wife with Child, at 
his Death; 2d. That She the Defendant Suſannah, had 
outlived her Mother; and zd. That She had attained her 
Age of 21: And therefore ſubmitted, that She was be- 
come well intitled, under the faid Will, to all and fingular 
the real and perſonal Eſtates thereby deviſed; and that 
the ſaid Will ought not to be confdered as revoked by any 
ſubſequent Alteration in the Teſtator's Circumſtances; nor 
. ought the ſame to be conſidered as a mere Conditional Will 
intended to take Effet only upon Events which never 
happened; nor ought the Teſtator to be conſidered as hav- 
ing died inteſtate; and inſiſted on the Validity of the ſaid 
Will, and that the Plaintiff was not unprovided for; That 
he had an Eſtate of 55/. per Annum, under the Will of his 
Grandfather, and was intitled after the Death of his 
Grandmother to one fourth Part of a Farm in Hertfordſbire, 
ot the yearly Value of 25“. | Th 
- 


* 
P 


fich. Term 12 Geo. 3. B. R. 


2811 


The Defendant Benjamin Rud/dell, and Mary Rudſdell 
(by their Guardian) put in their Anſwer, and reſpective- 
ly claimed under the ſaid Deed Poll, of the zoth of Janu- 
ary 1744, One third Part of the ſaid Rent Charge of 50/. 
per Annum. 


This Cauſe being at Iſſue, Witneſſes examined, and 
Publication having duly paſſed; the due Execution of the 
Will ſo as to paſs Lands; that the Eſtate in Queſtion was 
103/. per Annum, (whereof 43. in Land, and Gol. in 
Houſes, moſtly old;) and the Births of the Children, and 
Deaths of the Father and Mother were ſeverally proved, as 

above ſtated. | 


On the 11th of March 1771, the Cauſe having come on 
to be heard before the Lord Chancellor, his Lordſhip or- 
dered that a Caſe ſhould be made for the Opinion of the 
Judges of this Court, on the Will of the faid Jonathan 
Rudſdell, upon the following Queſtion, *4 Whether the 
« Plaintiff, Jonathan Rudſdell, is intitled to all, or any and 
«© what Part of the real Eſtates deviſed by the ſaid Will.“ 


Tunis Case was argued in the Court of King's Bench, 
on Friday the 18th of Nowember 1771, by Mr, Thomas 
 Coper, for the Plaintiff, Jonathan Rudftell, and by Mr. 
Bearcroft, on the other Side, | ; 


Mr. Cowper argued, that the Intention of the Teſtator 
muſt take Place, if not contrary to the Rules of Law. 
Here, it was not inconſiftent with the Rules of Law, though 
it is incorrect: And their Conſtruction would defeat his In- 
tention, The Teſtator conſiders his Wife as being to ſur- 
vive him. Suſannah took nothing under the Limitation. 
She could not take, under the lait Clauſe, at the Death of 


her Mother: For, She ſurvived her Mother. The Proviſi- 


ons of the Will can take no Effect, as the ſuppoſed Events 
have not happened. The Heir at Law muſt take all the 
real Eſtate of the Teſtator, undiſpoſed of by the Will, 


He cited 1 Peere Williams, 426. Hewit v. Ireland; and 


a late Caſe in this Court of White v. Barber, in Eafter © 


Term laſt; of which I have given (as I hope and believe) 
a true and exact Report, in this preſent Volume, Page 
2703. to Page 2708. | | 


Mr. Bearcref?, on the other Side, argued that by the 
Letter of the Will, the Teſtator's Daughter Suſannah is 
intitled to all, His Son Jonathan is not mentioned in it. 


A mere awkward Ex preſſion ſhall not defeat the , 
| o 
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of the Teſtator: And this Teſtator's Intention was alto- 
gether in Favour of his Daughter Saſannab, who was then 
born, and known to him, and for whom he appears to have 
had a great Kindneſs and Regard, and for whom he has 
expreſsly provided in various Events particularized in his 
Will. And though the Contingencies of his Wife's ſur- 
viving him, or being enſeint at the Time of his Death, ne- 
ver happened, yet the Intent of the Teſtator was, that in 
all Caſes She ſhould take a full Half. The eldeſt Son J- 
nal han is ſufficiently provided for. | 


Mr. Cowper replied, that the Teſtator could not intend 
that Sy/annah ſhould take all, if other Children ſhould hap- 
pen to be born: She was not the only Object of his In- 
tentions to provide for his Children. Where a Deviſe takes 
Effect upon a Contingency that never happened, it muſt 
be in order to effectuate the Teſtator's Intention. So was 
the Caſe of Jones v. Weſtcomb : That Determination was a- 


greeable to the manifeſt Intention of the Teſtator's Bounty. 


. 


« Having heard Counſel on both Sides, and conſider- 
« ed this Cafe, We are of Opinion, that the Teſta- 


tor having left ſeveral Children beſides his Daughter 


« Suſannah, the Contingency upon which the real 
«© Eſtate or any Part thereof was deviſed to Her, has 

„ not happened: And therefore that the ſaid Eſtate 
«« deſcends to Jenathan the Plaintiff, as Heir at Law; 
** ſubject to the Annuity of 50/. per Annum, provid- 
« ed for the Younger Children.“ 


MANSFIELD. 


R. AST ON. 
E. WILLES. 
W. H. ASHHURST. 


Neve mber 9th, 1771. 


O'Neil v. Matſon. 


HE Defendant was Keeper of the e Pri- 
ſon: And being charged in an Action for a wilful 
and voluntary Eſcape, he would have defended himſelf un- 
der a Reſcue by an invincible Force. The Caſe he relied 
upon was this: A Habeas Corpus had ifſued from C.B. to 
bring up the Priſoner from the Marſbalſea to that Court: 
And the Priſoner being thereupon put under. the Care of 
two Guards, He attempted to make his Eſcape z = 
: ne 


"I. cc. pls Pu end 


tt Mn. o 
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One of his Guards prevented it. Then he was reſcued by 
a Mob of 100 Butchers, or more; a Force too ſtrong for 
any Reſiſtance. 


It was now argued by Mr. Serjeant Kempe, for the 
Plaintiff z and Mr, Morgan, for the Defendant. 


The Serjeant took it up, iſt. On Principles; 2dly, on 
Precedents, 


iſt, The Keeper is an Officer of Public Juſtice ; and, 
moreover, is intitled to a Fee and Reward z and might 
have had a ſufficient Force, He cited i Ld, Raym. 651. 
655. as applicable to the preſent Caſe. | 


2dly, On Precedents—In the Caſe of May v. Probiey 


or, May v. Probe & Lumley, 1 Ro, Rep. 388. 441. it was 
reſolved, that if a Priſoner, once in Cuſtody in Gaol, eſ- 
capes; the Sheriff is not liable; though on meſne Procefs. 


In 1 Strange 429. 1 H. H. P. C. 601. Eaſter Term 7 


G. 1. Crompton v. Ward, If the Party be once within the 


Walls of the Priſon, though the Cuſtody be on meſne Pro- 
ceſs only; yet a Reſcue from thence, by any but common 
Enemies, will be no Excuſe. 2 


| Here the Sheriff has full Notice. 


The Habeas Corpus can make no Difference: For, it 
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requires the bringing him in * /afe Cuſtody, The Law »y. 1. Stra. 


would import it, though not expreſſed. Dyer 297. 


Mr. Morgan, for the Defendant, There is no Caſe in 
Point: That in Rolle is a mere Dictum. The Caſe in 
Strange was after Judgment; and only One Officer was 
ſent with the Priſoner. And there, the Sheriff was De- 
fendant; who, it is ſaid, might take the Poſſe Comitatus. 
But He could not do that, till after Reſiſtance, Weftm. 2. 
c. 39. 2 Inſt. 206. | 


On meſne Proceſs, two Men were a proper Force, and 
ſufficient. e 


The Keeper of the Marſhalſea Priſon (inſtituted by Pa- 
tent 16 C. 2.) had no Right to take the Poſe Comitatus in 
London. ; ; 

But this Declaration can not be ſupported, 

| | It 


431. 
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It is for a voluntary Eſcape, Therefore Negligence muſt 
be ſhewn. There is a Difference between Actions for 
voluntary, and Actions for negligent Eſcapes. Hawk, P. 
C. Lib. 2.c. 18. Breaking Priſon. 3 Rep. 44. 


He cited ſeveral other Books to ſhew that modern Judges 
were more favourable in their Conſtruttons than former 
Ones. And he argued, the Defendant 1s intitled to a fa- 
vourable Conſtruction; as the Plaintiff's Claim was not diſ- 
charged: For, here was another Defendant liable, 


Loxp MansrieLÞ—(to Mr. Morgan) 


You have looked very carefully into it: But it appears 
that there is no Caſe to be found, on the Side of the De- 
fendant. The Caſes are hard: But they are too ſtrong to 
be got over. | 


16 E. 4. Fo, 3. is deciſive. The Determination was 
againſt the Marſhal of B. R. and therefore He was obliged 
SV. 1 Stra- to get an Act of Parliament,* 
431. | | | 
There is Nothing in the Objection “ that the Declara- 
« tion is for a voluntary Eſcape,” 


There may be Policy in the Caſes But they are very 
hard. There is no going into the Reaſon of them. I doubt 
it is impoſſible to get over them. 


THE OTHER THREE JUDGES admitted it was a hard 
Caſe. But they ſaid it might be inconvenient, if it were 
otherwiſe : It would introduce Excuſes from Sheriffs for 
voluntary Eſcapes. And, as it was eſtabliſhed by former 
Cates, They therefore concurred, 


Pex Cu R' unanimouſly, 


Pos TEA to be delivered to the P AINTITr. 


Monday Seymour and Others verſus Lord Courtenay and 

asth Nov | 

1771. 
HIS was an Action of Treſpaſs for diſturbing the 


Plaintiff*s ſeveral Fiſhery, At the Trial, the Plain- 
tifts were Nonſuited. | 


Mr. Serjeant Burland, on behalf of the Plaintiffs, moved 


(upon Saturday gth November 177 1,) to ſet aſide this N ſult 
ui 


* 


Others. © 


A „„ i Od os £A was 22 
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ſuit without Payment of Coſts; and that they might have a 
new Trial Lord Clifford was the real Plaintiff; and Lord 
Courtenay the Real Defendant: They were Both preſent 
at the Time of the Motion, 


The Objection made by the Counſel for the Defendants 
at the Trial was to the Evidence adduced by the Plaintiffs 
to prove their Title. Their principal Exception to its 
Sufficiency was, that the Plaintiffs had only proved a Grant 
of this Fiſhery from Lord Cliford, with the Exception of 
an Oyſtery, and alſo a Reſervation of a Right to Lord 
Clifford, the Grantor, of taking Fiſh for the Supply of his 
own Table: Which was ſo far i proving a Right to a 
ſeveral Fiſhery, that it was directly contrary to the Idea of 
it. A ſeveral Fiſhery muſt be exc/ufive of the Right of all 
other Perſons Whereas others have here a Right to Fiſh 
throughout the Whole Limits of the Fiſhery, Therefore 
the Plaintiffs cannot, upon this Evidence, maintain an 
Action of Treſspaſs for diſturbing them in their ſeveral 
Fiſhery. This Objection was allowed at the Trial: And 
the Plaintiffs were nonſuited, ä 


There was alſo another Exception taken at the Trial; 
viz. that it was not proved that the Soil was granted to the 
Plaintiffs: And none can have a /everal Fiſhery, but the 
Owner of the Soil. 


Rur to ſhew Cavss. 


On Tueſday 19th November 1771, Cauſe was ſhewn, by 


Serjeant Davy, Mr. Dunning, Mr. Thomas Gould, Mr, 
Walker and Mr. Impey, on behalf of the Defendants. They 
inſiſted that the Plaintiffs had declared upon a Title which 
they plainly have not. Their ad 3d & 4th Counts are pon 
a ſeveral p iſnery: And they claim an excluſive Right, 
But they have, in Fact, only a limited, qualified Right. 
They have only proved a Right to a Free Fiſhery; not to 


a ſeparate Fiſhery, Lord Cliferd neither did grant, nor 


intended to grant an excluſive Right: He has expresſly ex- 
cepted the Oyſtery, and has reſerved a Right to Himſelf 
. to fiſh for every other Sort of Fiſh for his own Table. The 
Grantees therefore could not have a ſeparate excluſive Fiſh- 
ery, when Others had a Right to fiſh as well as they. 
Neither can a Perſon have a ſeparate Fiſhery, without be- 
ing Owner of the Soil. And here Lord Clifford neither 
did grant, nor intended to grant the Soil. It is plain, 
therefore, that there ought to be Judgment of Nonſuit: 


See 2 Salk. 637. Smith v. Kemp, Tr. 4 W. & M. B. R. 
and the Caſes there mentioned, and Carthew 285. 286. 


Serjeant 


» 
nnn... 


2816 : Mich. Term 12 Geo. 3. B. R. 


— — 


Serjeant Burland, Serjeant Glynn and Mr. Mansfield, 

Counſel for the Plaintiffs, argued that the Soil did paſs by 

this Grant, which was a Grant, they ſaid, of a / ru 

Fiſhery : And a ſeveral Fiſhery may exiſt, without the Per- 

* V. 1 Jaſt. ſon's being Owner of the Soil*, A ſubject may have a 
1 to., ſeveral Fiſhery; though the Crown has a Right to the 
208 K 2 Royal Fiſh, A Subject may have an excluſive ſeveral 
laſt. 122, a Fiſhery in an Arm of the Sea. A Grant of a ſeveral Fiſh- 
ery 1s capable of particular Reſervations or Exceptions : 

The Thing may be granted; and yet a Part of it reſerved. 

A Cloſe may be granted, excepting an Acre; Woods, ex- 

cept certain Timber; Advowſons, except particular Pre- 
ſentations; and ſo of all other Inheritances : And why 

not the fame, in the Grant of a ſeverel Fiſhery ? A Fith- 

ery may be granted, except a particular Pool. If Lord 

Clifford had granted a Liberty of Fiſhing to a neighbouring 
Gentleman, yet he would ſtill have had a ſeveral Fiſhery: 
Such a Grant would not have deſtroyed his Right. Here, 
the Reſervation to Lord Clifford, of the Liberty of taking 
Fiſh for his own Fable, is only a Licence: It don't dero- 
gate from the Grant. And the Oyſtery is only a Part of 
the Water. It is not neceſſary that a ſeveral Fiſhery be 
totally and abſolutely excluſive of All other Perſons. A 
feveral Fiſhery may be granted to 7s or more Perſons ; or 
it may deſcend to ¼π e or more Tenants in Common: And 
et, in thoſe Caſes, it could not be an excluſive Right. A 
e in Common may declare, as if poſſeſſed of the 
Whole. This was a ſeveral Fiſhery in Lord Clifford ; and 
it muſt be the ame in his Grantee, as it was in Lord Cl:j- 
ford the Grantor, Neither the Exception of the O yitery 
nor the Reſervation to Lord Cliford can alter the Nature 


of the Fiſhery, and convert it from a ſeveral One into a 


free One or into a Fiſhery in Common : It ſtill remains a ſe- 
veral Fiſhery as to all the Reſt of the World, This no 
more changes the Nature of the ſeveral Fiſhery, than a Li- 
cence to angle for a ſingle Hour would do. It is not re- 
quiſite that a ſeveral Fithery ſhould be carried to ſuch a rigid 
Degree of Excluſion: The Epithet of a ſeveral Fiſhery 
means no more then to diſhinguiſh ſuch a Right from a free 
Fiſhery, or a Fiſhery in common. | 


THrz Cour took a few Days to adviſe, 
And on Monday 25th November 1771, 
LoD MansrieLp delivered their Reſolution, 
It is not neceſſary for Us, in the preſent Caſe, to give any 
Opinion“ Whethera Perſon can have a ſeveral Fiſhery, with- 


© out being Owner of the Soil: As We think that it was the 
Eee | Intention 


K wy wk . 
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tention of this Grantor to paſs every thing that was neceſ- 
ſary to convey a ſeveral Fiſhery to the Plaintiffs, 


If there had been no other Count in this Declaration, 
but the firſt (which 1s for breaking their Cloſe covered with 
Water,) it might have been neceſſary for us to have deter- 
mined whether the Ownerſhip of the Soil was in the Plain- 
tiffs, or not: But if there are other Counts in the Declara- 
tion, upon which the Plaintiffs might maintain their Acti- 
on, that will be a ſufficient Ground for us to ſet aſide the 
Nonſuit, And we are all of Opinion, that the Plaintiffs 


might maintain their Action, upon the 2d, 3d, and 4th 


Counts, (which are for diſturbing them in their ſeveral 
Fiſhery.) 


We agree in the Poſition, that, in order to conſtitute a 
ſeveral Fiſhery, it is requiſite that the Party claiming it 
ſhould /o far have the Right of Fiſhing, independant of all 
others, as that no Perſon ſhould have a co-extenfive Right 
with him in the Subject claimed: (For, where any Perſon 
has ſuch co-extenſive Right, there it is only a Free Fiſhery.) 
But we think that a partial independent Right in another, 
or a limited Liberty, does not derogate from the Right of 
the general Owner, | 


Here, Lord Cliferd being the general Owner demiſed 
to the Plaintiffs, reſerving a particular Species of Fiſhing, 
vis. the Oyſtery; which, in its Nature, is to be exerciſed 
in a particular Mode, | | 


A Reſervation is equal to a Grant, Therefore it brings 
it to the ſame Queſtion, as if the Plaintiffs, being the ga- 
neral Owners, had granted the Sole Right of Fiſhing for 
Oyſters, to Lord Clifford, And, taking that to be the 
Caſe, we think the Plaintiff would ſtill have had a ſeveral 
Fiſhery to all Intents and Purpoſes, except as to the taking 
Oyſters; which is no Part of the preſent Diſpute. 


And as to the liberty reſerved to Lord Cl:;ford, of tak- 
ing Fiſh for his own Table, that is a mere /imited Li- 
berty, and not co-extenfive with the Right of the Plaintiffs, 
who can take Fiſh at all Times, and for all Purpoſes, 


If this is not a ſeveral Fiſhery, it would not be any Spe- 
cies of Fiſhing, that the Law knows. It could not be a 
free Fiſhery 3 becauſe no Perſon has a co-exten/ive Right 

Vor., V. Q with 
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with the Plaintiffs. And as to it's being a Common of 
Fiſhery, that is not pretended. Therefore, on the whole, 
we think it can be no other than a SEVERAL Fiſhery, and 
that the Plaintiffs might maintain their Action, on thoſe 
Counts adapted to ſuch Right; and coſnequently, that 
the Nonſuit ſhould be ſet aſide, and a New Trial granted. 


RuLe—That the Nonſuit be ſet aſide, (without 
Coſts on either Side ;) and a New Trial had, 


The End of Michaelmas Term 1771, 12 Geo. 4. 
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| Kerſhaw v. Cartwright and Pearce, Bail of Green. 8 


Writ of Error, returnable in the Exchequer Cham- 
ber, having been brought upon a Judgment obtain- 
ed againſt the Defendant Green, in this Court; and Writs 
of Scire facias having iſſued againſt the Bail in the Original 
Action in this Court; the ſaid. Bail obtained a Rule in 
Eaſter Term laſt, for ſtaying the Proceedings againſt them 


in this Court upon theſe Writs of Scire facias, until the 


Writ of Error returnable in the Exchequer Chamber ſhould 
be determined; They undertaking to pay the Debt and 
Damages within four Days next after the Ar FIXMANCE of 
the aid Judgment, in caſe the ſame ſhould be AT FIKMuED. 
And the ſaid Judgment was afterwards affirmed in the Ex- 
chequer=Chamber., 


Whereupon, Green (who was the Original Defendant in 
this Court, and the Plaintiff in Error in the Exchequer-Cham- 


ber ) brought a Writ of Error returnable in Parliament, to 


reverſe the Judgment given in the Exchequer-Chamber. 


Mr. Lucas then, on behalf of the Bail in this Court, 
moved for and obtained a Rule to ſhew Cauſe why the Pro- 
ceedings againſt them on the Writs of Scire facias ſhould 
not be further ſtayed till the Determination of the Writ of 
Error returnable 22 Parliament. | 


Mr. Dunning, on behalf of the Original Plaintiff in this 
Court, now ſkewed Cauſe againſt this laſt Rule for the fur- 
ther ſtaying of the Proceedings againſt the Bail. He in- 


lifted that they were abſolutely bound down by the expreſs 
2 


Terms 


Janu- 


ary, 1772. 
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Terms of the former Rule, to pay the Debt and Dama- 
« ges within four Days next after the Affirmance of the 
« Judgment, in the Exchequer-Chamber.” - 


Mr. Lucas replied, that the Affirmance intended and ne- 
ceſſarily to be underſtood by the firſt Rule, was and could 
only be the IN AL Affirmance of it. For it would be ab- 
ſurd to ſuppoſe that the Bail were to be liable and obliged 
to pay the Debt and Damages, wHiLsT zt remained doubt- 
ful and uncertain, whether ſuch Debt and Damages were 
payable at all, or not; and whether the Judgment of the 
Court of Eæxchequer- Chamber might not be itſelf reverſed. 


Tux Cour were of Opinion with Him; 
and made his | 


* wo, A Qt; 4. ad r <P VL WE CELLS," 4 Ga 


RULE ABSOLUTE. 


Monday, 3d © Rex v Apgar and O'Meara. 
February, | 
TO N the firſt Day of the preſent Term, Mr. Wallace 
moved for a Rule upon the Proſecutor, to ſhew Cauſe 
«why Conuſance ſhould not be allowed to the Univerſity of 
Cambridge. He had in Court, the Warrant of Attorney, 
the Claim of Conufance, the Charter, and the AR of Part- 
liament. | 


F— a aA © — 


— 2 R — mm my 
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Tur Court gave him the following Rule: 


=> hk os 2e 


Upon reading the Warrant of Attorney of the Chancel- 
lor, Maſters and Scholars of the Univerſity of Cambridge; 
and the Claim of the Cognizance of the Indictment againſt 
the Defendants in this Cauſe ; and the Proceedings there- 
on by the ſaid Chancellor, Maſters and Scholars of the 
ſaid Univerſity, enrolled in this Court; and the Exemph- 
fication of the Letters Patent, and Act of Parliament in 
the ſaid Claim mentioned; and allo the Certificate of the 
faid Chancellor, Maſter and Sholars; and the Affidavit of 
the ſaid Defendants ; it is Ordered, that, Wedneſday next 
be given to the Proſecutor, to ſhew Cauſe, why the faid 
Claim of Cognizance by the ſaid Chancellor, Mafters and 
Scholars, ſhould not be allowed; upon Notice of this Rule 
to be given to the faid Proſecutor in the mean Time. 


> , A a a 


This Indictment was found at the Quarter-Seſſi- t 


ons at Cambridge holden on 12th April 19791. It 3 
was for an Affault and Battery committed upon | 
the 18th of March preceding, by the Defendants Agar iſ 5 


and O'Meara, upon Thomas Fletcher, (the Univerſity- | 
Printer,) at a publick Coffee-houſe in Cambridge, The 5 
| efendant 
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Defendant O' Meara was matriculated upon the Day on 
which the Indictment was preferred. Both the Defendants 
appeared at that April-Seſſions, in purſuance of a Recog- 
nizance which they had entered into for that Purpoſe be- 
fore a Juſtice of Peace for the Town and County of Cam- 
bridge, to anſwer for the Aſſault: But they did not then 
plead. Whereupon a Warrant was obtained from the Lord 
Chief Juftice, between that April-Seſſions and the next 
Midſummer-Seſſions, againſt the Defendants; upon the 
uſual Certificate“ that an Indictment had been found a- 
« gainit them, and that they had not appeared to it.“ The 
Defendants, upon this, entered into a Recognizance con- 
ditioned to appear and plead at the then next Quarter-Seſ- 
ſions. The Defendants then ſued out a Certiorari, bearing 
Tefte on the 19th of June (the laſt Day of Trinity Term,) 
returnable on the Morrow of All Souls, to remove this In- 
dictment: And they entered into the uſual Recognizance, 
« to plead to it and try it at the next Aſſizes for the Coun- 
« ty of Cambridge.” They appeared, however, at the be- 
forementioned Midſummer-Setlions z and, before they 
made any Uſe of their Certiorari, they moved (by their 
Counſel) to ſtay Proceedings on the Indictment; Alledg- 
ing “ that the Univerſity of Cambridge had Conuſance of 


the Matter.” But their Motion was refuſed. Upon 


which Refuſal, they produce the Certiorari. Upon the 5th 
of November following, the Warrant of Attorney, to 
claim Conufſance,” was made. And the next Day, (up- 
on the 6th) the Conuſance is claimed: It is alledged by 
the Claim, to be on the Morrow of Al/-Souls. The Conu- 
ſance avers the Defendants to be Fellow-Commoners; and 
the Identity of their Perſons: and that the Offence was 
committed within the juriſdiction of the Univerſity : And 
they produce the Exemplification of their Patent from 
Queen £/izaberh;z and put Mr. Jebn Wace in their Place, 
to claim Conuſance in their Names, | 


Serjeant Glynn, Mr, Dunning, and Mr. Davenport fhewed 
Cauſe (upon Tueſday 28th fanuary 1772,) againſt this 
Rule obtained by Mr. Wallace. After premiſing a general 
Obſervation “' that theſe Claims of Conuſance by Univerſi- 
ties are inconvenient, and have not been nor ought to be 
« favoured,” they ſaid that it ought at leaſt to appear that 
they are bond fide intitled to ſuch a ſuriſdiction. Whereas, 
in the preſent Caſe, it is ſo far from appearing that Both 
the Defendants were matriculated Members of the Univer- 
ſity, that it appears on the contrary, that Mr. O*Meara's 


"Matriculation was ſubſequent to the Indictment. And they 


cited the City of Oxford's Caſe in 2 Ventris 106. where this 
Privilege was denied to a Perlon who had been regiſtred in 
that Univerſity but two Days; and was then regiſtred merely 
for the ſake 1 claiming the Privilege, But their principal 

| | Objection 
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Objection was, That a Claim of Conuſance ought to be 
made at the fr Moment; as other Pleas to the juriſdiction 
of a Court muſt be: And thereſore this Claim ought to have 
been made on the firſt Seſſions, when the Defendants ap- 
peared, They ſhould then have claimed the Privilege, and 
inſiſted upon it. Whereas they have affirmed the Juriſdic- 
tion of the other Court, by the Conduct they have uſed ; 
and by bringing the Certiorari, and not making their Claim 
till the Return of it in Mzchaelmas Term. They came too 
late, They cited the Caſe of Leaſiugby v. Dr. Smith, Saxi- 
lian Profeſſor of Geometry in Oxferd, Tr. 1769, 9 G. 3. 
C. B. reported by Serjeant Wilſon, in his 24 Volume, pa, 
406. where the Claim of Conuſance was refuſed becauſe it 
was neither made in due Form, nor in due Time. 


Mr. Wallace, Mr. Fack/on, Mr. Pemberton, and Mr, 
Read, argued on behalf of the Univerſity, and in ſupport 
of the Rule. As to Mr, O'Meara's Matriculation being 
ſubſequent to the Indictment, they denied the Fact; 
and alledged that he was matriculated in the Morning of 
the 12th April 1771; and that the Indictment was not 
found till the Noon of that Day. However, as the De- 
fendants are proſecuted jointly, the Privilege muſt extend 
to Both. It is the Privilege of the Univerſity. Beſides, 
Matriculation is not neceſſary: And Mr. © Meara was a 
Fellow-Commoner of Peterhor ſe, at the Time of committing 


the Offence, The Practice of Matriculation at Cambridge 


differs from that at Oxford, as to the Time after being en- 
tered, Both of them were under the Diſcipline of the 
Univerſity at the Time of the Offence committed. The 
Charter extends to Perſons unmatriculated. Mr. O*Meara's 
Matriculation was not neceſſary, in Cambridge ; either at 
the Time of the Offence, or at the Time of the Finding, 
However, the Univerſity were intitled to their Privilege, 
as to Mr. Agar. 22 Lib. Affiz. pl. 83. As to the Cate 
cited from 2 Yentris 106. there was Fraud in that Caſe: 
but none in this. As to the principle Objection “ that they 
© came too lateꝰ They dented that any Time had been loſt: 
The Claim was made in due Time. This they endeavoured 
to prove, by recapitulating the ſeveral Steps taken in the 
Progreſs of the Affair: (which it is unneceſſary to repeat 
here, as they are particularized before, and will be again.) 


Tax Couxr took Time to adviſe. 
And now Lo xD MARSTIEI D delivered their Opinion. 
Taking it at preſent for granted, that this Claim ought 


to be © allowed, if made in due Time and in proper Manner.” 
2 : e i0 
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it will be proper firſt to conſider the objection as to its not 
being made in due Time. 


The eſtabliſhed Rule of Law is, That Conuſance muſt 
ce be claimed in the fit Inſtance, or at the ft Day.” And 


this muſt be admitted to be a very proper and reaſonable 


Rule. For, if there were not ſome Reftrifion as to the 
Time of claiming Conuſance Inconvenience would enſue. 


If the Claimant was permitted to come at 22) Time, he 


might ſuffer the Cauſe to be almoſt gone through, before 
he made his Claim: Which would be an apparent Preju- 
dice to Suitors, Therefore, if you will interrupt the or- 
dinary Courſe of Juſtice, You ought to ſtop the Plaintiff 
or Proſecutor in the firſt Inſtance. 5 


Though all the Ancient Reſolutions concur in this Opi- 
nion, yet there has been Variety of Opinions gat ſhould 
& gr ſhould not be accounted a Coming in the firſt Inſtance, 
& within the Rule,” And this Notion © of coming in the 
&« firſt Inſtance,” (which ſome have ſaid muſt be “ the 
« firſt Day,” Others “ that it muſt be every Day,” is to 
be expounded, according to the Authorities, by the true 
Meaning and Reaſon of the Rule; and not, in every Caſe, 
to be ſtrictly confined to the ſame Point of Time. For in- 
ſtance, the Return of the Original Writ, in Treſpaſs, where 
Place is named, or Præcipe quod reddat, where Land is de- 
manded, may be the fir /t In/tance ; becauſe in theſe Caſes, 


the Writ tells wwhere the Cauſe of Action ariſes. But in 


Debt or Detinue, *tis otherwiſe : For, *tis not known where 
the Contract or Obligation was made; And therefore, 2:// 
the Plaintiff has counted, the Claim needs not to be made. 
So in Replewin, the Place where the Cattle were taken does 
not appear, till the Plaintiff has counted; if it be between 
Strangers. But if a Replevin 1s ſued againſt the Lord of 
the Franchiſe himſelf, there the Lord's Claim would come 
too late, after the Count : becauſe the Law intends that 
he bnexw where the Taking was made, being himſelf a Par- 
ty; and ſo, by not demanding his Privilege on the Writ, 
he gave the Court Sciſin of the Cauſe : For, the Lord muſt 
uſe no Dela. | 


From theſe Authorities two Concluſions follow, and theſe 


two Propoſitions may be laid down. Firſt, That before 


any perſon is bound to claim Conufance, he is intended 
by Law to have had ſome legal Notice of his Franchiſe be- 
ing intrenched upon: and therefore it is ſaid to be named 
Co N us AN CE. Secondly, That in order to bar him from 
making the Claim, there ought to be fome Laches or De- 
fault in him; and a Time ſhewn, when he might have 
claimed it ſooner, after ſuch legal Notice, 


The 
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The Court are now to Judge upon this Claim, and the 
Cercificates and Affidavits. | | 


Let Us ſee then, from the FaQts appearing to the Court 
Whether a Time is ſhewn, when the Law will intend that 
they had Conuſance of the Matter being within their Fran- 
chiſe; And whether any Default has been made, and Time 
lapſed when the Claim might have been ſooner preferred; 
and Whether the Court was become fully ſeiſed of the 
Cauſe, at the Time when the Claim was actually made, 


The Facts are theſe. The Aſſault is ſworn to have been 
committed on the 18th of March laſt, at a Public Coffee. 
houſe in Cambridge: And it is fo laid in the Indictment. 
The Indictment was preferred and found, on the 1 2th of April. 


The Defendant © Meara was matriculated on that Day: 
(it is not material, on the preſent Queition, whether it 


was before or afcer the Bill was preferred) Both Defen- 
dants appeared at the Seſſions, in Purſuance of a Recogni- 
zance entered into by them for that Purpoſe before a j uſ- 
tice of Peace of the Town and County, to anſwer for that 
Aſſault: But they did not plead. Between that April- 
Seſſions and the following. Midſummer-Seſſions, a Warrant 
is obtained from me, againſt the Defendants, upon the uſu- 
al Certificate of “ an Indictment being found and that the 
«© Defendants had not pleaded.” The Defendants there- 
upon entered into a ſecond Recognizance with freſh Sure- 
ties,“ to appear and plead at the next eee 
The Defendants ſued out a Certiorari, teſted the 19th of 
June (the laſt Day of Trinity Term, ) returnable on the 
Morrow of All Souls, to remove the Indictment; and en- 
tered into the uſual Recognizance “ to plead to it, and 
« tryit at the next Aſſizes for the County of Cambridge.” 
The Defendants appeared at the Midſummer Seſſions; and, 
before they made uſe of their Writ of Certiorari, moved 
(by their Counſel,) to ſtay Proceedings on the Indictment; 
alledging“ that the Univerſity of Cambridge had Conu- 
* fance of it.” Their Motion was refuſed : And then they 
pens the Certiorari. Upon the 5th of November, the 

arrant of Attorney is made,“ to claim Conuſance.“ 
Upon the 6th the Conuſance is claimed: And which is, by 
the Claim, alledged to be on the Morrow of All Souls. 


Here, then, is legal Netice © that the Offence was com- 
© mitted, and proſecuted too within their Franchiſe, on 
* the 12th of April: For, it ſo appears upon the Face 
of the Record; and therefore is as ſtrong as where the Law 
intends Notice from the Writ, where the Cauſe of Action 
ariſes in the Caſes alluded to. | 


The 
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The Proceedings upon this Indictment have been 
in the uſual Courſe, in a Court of Record within the 
Franchiſe : And the Defendants were bound to appear, 
and anſwer to the Inditment (if found againſt them) at 
the April Seſſions, But it is not neceſſary to determine, 
te that the Claim ſhould have been made ther.” For, they 
were bound by the ſecond Recognizance, to appear and 
“% plead at the Midſummer Seſſions:“ And they did then 
appear and made an ineffectual Effort to take Advantage 


of the Claim of the Univerſity againſt the Juriſdiction of 


the Seſſions. 


Here then is a Time ſhewn, when the Chancellor, Maſ- 
ters, and Scholars of the Univerſity 794! have made their 
Claim. And there is no Pretence to ſay that the Proſecu- 
tor did any Act to prejudice the Lords of the Franchiſe, 
or oult them of it colluſively, or uſe any Artifice to pre- 
vent their making their Claim in due Time. But they 
come too late. They did not uſe the Writ of Certierari, 
till after their Motion upon the Claim had been heard and 


denied: And when the Claim was in fact made here, the 


Court were in full paſſeſſion of the Cauſe, upon the Writ of 
Certiorari, which was returnable upon the Merrow of 


All Souls, 
THe CL aim muſt be DisaLLowed ; 
and 


Tae Rule Disch AROGED. 


Roſs verſus Johnſon and Dowſon. 


Tueſday 
4th Febru- 


N Action of Trover was brought by Hugh Refs Eſq; ary, 1772. 


X againſt John Johnſen and William Doxuſon, for certain 
Goods mentioned in the Declaration, * Not Guil- 
* ty” was pleaded, and Iſſue joined. The Cauſe came on 


to be tried at Guildhall, before Lord Mansfield, at the Sit- 


tings after Michaclmas Term 1771: When the Plaintiff 
was nonſuited, ſubject to the Opinion of the Court on the 


following Caſe. 


The Goods in queſtion, being the Property of the Plain- 


tiff, were delivered by the Captain of a Veſſel, to the De- 


fendants as V has fingers, for the Uſe and upon the account 
of the Plaintiff, to whom they were directed; but were 
flolen or lot out of their Poſſeſſion; and afterwards, before 
the Commencement of this Action, were demanded by the 
Plaintiff of the Defendants; to whom he tendered the 

8 | | Whartage 
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Wharfage for the ſame: But the Goods were not deliver- 
ed to him, 73 


The Queſtion for the Opinion of the Court was, Whe- 
ce ther this Action will lie.” 


If the Court ſhall be of Opinion © that this Action will 
< lie,” then the Nonſuit to be ſet aſide; and a Verdict en- 
tered for the Plaintiff, for 92/. Damages and 4os. Coſts. 


Mr. Mansfield, for the Plaintiff, argued, that Trover 
would lie. 


In Trever, nothing more is neceſſary to be proved, 


than the Property being in the Plaintiff ; and that the 


Defendant has converted them. It is not neceſſary to 
prove adual Converſion. 0 


A Demand and Non-Delivery are Evidence of a Con- 
verſion ; andare ſufficient, unleſs the Defendant can give 
fome legal Excuſe for the Non- Delivery. The Goods be- 
ing /tolen or loft is no Excule to a Wharfinger, who takes 
them for Hire. Iſaacſt v. Clerk, Moore 841. A Pawnee 


is bound to deliver the Goods pawned. 


Mr. Walker, contra, for the Defendants, argued that 
this Action of Trover could not be maintained. Treover 
can't be maintained, unleſs the Defendant uſes the Plain- 
tiff's Property as his own. Goods may be withholden by 
a Perſon who has a Lien upon them: And he inſtanced 
in Pawns, Diſtreſſes, and Carriers detaining till paid 
for the Carriage. Bare withholding is not making uſe 
of them as his own : And without that, Trower will 
not lie. He was not obliged, he ſaid, to maintain 
* that n other Action would lie: It was enough 
for his Purpoſe, © that the preſent Action will not lie.“ A 
Bemand and Refuſal is only Evidence of a Converſion, 
And Trover will not lie for mere Negligence, for loſing 
the Goods, without any actual Wrong. And ſo is 2 Salk. 
655. on 7rover againſt a Carrier, for loſing a Box. 


Mr. Mansfeld agreed, that where a lawful Reaſon is 
ſhewn for not delivering the Goods, the Defendant is not 
to he conſidered as guilty of a Converſion. But here is 
no lawful Reaſon ſnewn, why they are not delivered: And 
therefore the mere Non-Delivery does amount to a Con- 
verſion. If they are, in fact, loſt or ſtolen; what is that 
to the Owner? It does not alter the Obligation which the 

Detendants 
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Defendants are under to deliver them to the Owner: Nor 
can the Owner know what is become of them. 


Loxp MaxsyikxTp declared his Diſapprobation of 
Nonſuits, founded upon Objections which had no Relation 
to the Meritsof a Cauſe. But he looked upon it as eſtab- 
liſhed upon Principles and Authorities, that Trover would 


not lie in the preſent Caſe; but that it muſt be an Action 


upon the Caſe, 


It is impoſſible, he ſaid, to make a Diſtinction between 
a Whar finger and a Common Carrier. They both receive 
the Goods upon a Contract. Every Caſe againſt a Carrier 
is like the ſame Caſe againſt a IWharfinger * But, in order 


to maintain Trower, there muſt be an znjurious Convection 


This is not to be eſteemed a Refuſal to deliver the Goods, 
They can't deliver them: It is not in their Power to do it. 
It is a bare Omiſſiou. 


Mr. Juſtice As ro agreed that this best a bare Omiſ- 
fon, and no Evidence of a Converſion, Trowver would not 
lie; but the clear Remedy was by Action upon the Caſe. 
And he cited 1 Yentris 223. Owen v. Lewyn; where Hale 
faid, “ that if a Carrier loſeth Goods committed to him, 
«> general Action of Trover doth not lie againſt him.” 


Mr. Juſtice WILI Es and Mr. Juſtice Aan nunsr con- 
curring in Opinion with his Lordſhip and Mr, Juſtice As- 
TON, 


THE e ordered that the Nonsvit 
ſhould ſtand. 


Beck on the Demiſe of Fry v, Philips. 


Tueſday, 
4th Febru- 


HIS was an Ejectment tried at the Aſſizes for the ary 1772. 


CTCity and County of Briſtel, on 16th of Augu/ 
1771, 3 04 Mr. J uſtice Blackflone A Verdict was found 
for the Plaintiff, ſubject to the Opinion of this Court, up- 
on the following Caſe 


William Jones Eſq; was ſeiſed in his Demeſne as of 
Fee, of a certain Garden and Summer Houſe, (which are 


the Premiſſes in queſtion in this Action;) and being ſo 
ſeiſed, demiſed the fame, by Indenture of Leaſe, bearing 


Date 24th of March 1721, to one Richard Hicks of the faid 
City of Brite, Grocer, to hold from 15th of March 1721, 
for 99 Years, if the faid Richard Sibella his Wife and 
Hanah their Daughter, or either of them ſhould ſo long 
live; under the yearly Rent of four Pounds Sterling. Rich- 
ard Hicks by virtue thereof entered, and was poſſeſſed of 
the ſaid Term. Being a Trader, He afterwards, in the 

Year 
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Year 1722, committed an Act of Bankruptcy; and a Com- 
miſſion iſſued; and he was duly declared a Bankrupt; and 
the Commiſſioners afterwards afjgned the Premiſſes and the 
Term and Eſtate of the ſaid Richard Hicks therein, by In- 
denture bearing Date the 1oth Day of January 1722, to 
Robert Addiſon, Thomas Elbridge, and William Barnes. 
The ſaid Robert Addiſon, Thomas Elbridge, and William 
Barnes, being fo poſſeſſed of the ſaid Term, afterwards, by 
Indenture bearing Date in the Year 1722, affgned the ſaid 
Premiſſes, in Conſideration of twenty-Pounds, to Edward 
French, M. D.. The ſaid Edebard French, by virtue there- 
of, entered upon the Premiſſes, and was poſſeſſed of the 
faid Term, until the Time of his Death. Richard Hicks 


and Sibella his Wife departed this Life in or about 3 


Year 1725: Hannah Hicks is {till alive. The ſaid Edwar 
French, in or about the Year 1741, departed this Life; 
having firſt duly made and publiſhed his laſt Will and Teſta- 


ment, and thereof appointed his Wife Eligabeth ſole Execu- 


trix. She duly proved the ſaid Will, and poſſeſſed herſelf 
of the ſaid Term, as Executrix as aforeſaid; and being fo 
poſſeſſed, afterwards, by Writing under her Hand, indorſ- 
ed on the Back of the aforeſaid Indenture the following 
Words, vis. © I afjiznall my Title to this Garden, with 
* a large Roller equipped with Iron, to Hr. Thomas Pe- 
E ninton, for Six Guineas, received, 4th May 1744. El:- 
& zabeth French,” The ſaid Writing was neither ſealed or 
delivered by the ſaid Elizabeth French, nor tampt according 
to Law. (The Garden in the ſaid Writing mentioned, is the 
Premiſſes in queſtion.) The ſaid Thomas Peninton entered 


ſame until the 22d February 1749. Afterwards, the ſaid 
Thomas Peninton, by Writing under his Hand, indorſed 
on the Back of the aforeſaid Indenture the Words follow- 


ing; to wit, 1“ gn all my Title to the Garden within 


« mentioned to Mr. John Fry, for four Pounds Sterling re- 


4 ceivedof him the 22d of February 1749. Thomas Peninton,” 


The faid Writing was not ſealed nor delivered by the ſaid 
Thomas Peninton, nor ſtampt according to Law. (The 
Garden therein mentioned is the Premiſſes in queſtion in 
this Action: The ſaid Fohn Fry, is the Leſſor of the 
Plaintiff in this Action.) The faid 7% Fry immediately 
thereon entered into and poſſeſſed the fame, until the Year 
1756. Elizabeth French departed this Life in the Year 
1749; having duly made and publiſhed her laſt Will and 
Teſtament, and thereof appointed 7% Sealy Executor; 
who duly proved the ſaid Will, but never entered upon the 
Premiſſes in queſtion, nor ever poſſeſſed the fame, nor did 


upon the Premiſſes by virtue thereof; and poſſeſſed the 


— 


any Acts of Ownerlhip thereto relating, until the Time of 


his Death, which happened in the Year 1760. The ſaid Job 


Sealy, on the igth Day of February 1760, duly made and pub- 


lihed 
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liſned his laſt Will and Teſtament, and thereof appointed 
his Sons, John, William, and Edward, Executors. Fohn 
only proved the Will, and took upon himſelf the Execu- 
torſhip of the ſaid Eſtate and Effects. The faid Fohn ne- 


ver entered upon the Premiſſes in queſtion, nor ever poſſeſſed 


Himſelf in any Manner thereof, or did any Acts of Ow- 
nerſhip thereto relating. John Fry gave up the Poſſeſſion of 
the {aid Premiſſes in the Year 1756. And thereupon the 


ſaid William Jones, being ſeiſed thereof in Manner afore- 


faid, entered upon and demiſed the ſaid Premiſſes to the 
ſaid Thomas Phillips, from the 24th Day of June then 
next enſuing for 99 Years, if the ſaid Thomas Phillips, 


Mary his Wife, and John Humphries of Briſtol, Book- 


keeper, ſhould ſo long live, under the yearly Rent of 4/. 


Sterling. The ſaid Thomas Phillips, by virtue thereof en- 


tered, and was poſſeſſed thereof, and hath continued in the 


Poſſeſſion thereof ever ſince until the preſent Time. The 


faid Thomas Phillips is the Defendant in this Action: And 


He hath, at a very great Expence, improved the Premiſſes, 


by ſundry Buildings thereon erected; ſo that the ſame are 
become of the Annual Value of 271. 


That on the ſecond of April 1770, the aforeſaid Johr 
Sealy, Executor of John Sealy deceaſed who was the Ex- 


ecutor of the aforeſaid Elizabeth French, by Indentures of 


that Date duly executed under his Hand and Seal, aſſign- 
ed all his Right and Intereſt and Eftate in the Premiſſes 
in queſtion to the, ſaid John Fry; the ſaid Defendant 
Thomas Phillips being at that Time in Poſſeſſion of the ſaid 
Premiſſes in manner aforeſaid z the ſaid John Fry having 
not been in Poſſeſſion thereof ſince the Year 1756, as afore- 
laid z and the ſaid John Sealy having never entered thereon, 
or any ways poſſeſſed the ſame. 


The ſaid 7% Fry, on the ſaid 2d of April, demiſed 
to the Plaintiff ; who entered, and was pofſefled. And 
the Defendant ejected Him, as in the Declaration menti- 
oned. And thereupon a Verdict is found for the Plaintiff, 
ſubject to the Opinion of the Court, of King's Bench 
„Whether any thing paſſed to the faid John Fry, by the 

* ſaid Indenture of Ailignnrent of the ſaid 7% Sealy made 
c upon the 2d of April 1770, in manner aforeſaid,” 


This Cauſe had been formerly before the Court, ſo long 
ago as on Friday 23d November 1770, upon a former State 
of the Caſe, which included the Evidence given of the Com- 
miſſion of Bankruptcy, It was then argued by Serjeant Bur- 
land for the Plaintiff, and Mr. Hobhouje for the Defendant : 
And the Argument turned upon two Points; iſt“ Whe- 


6 ther 
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ce ther the Evidence ſtated was ſufficient to prove the Com- 
* miſſion ;” 2dly © Whether any thing could paſs to F;y, 
« by the Aſſignment from the Executors of French.“ And 


the Court, being of Opinion with the Defendant's Coun- 


ſel, on that Argument, “that the Evidence was rot ſuffi- 
« cient to prove the Commiliion,”” ordered the Poſtea to 
be delivered to the Defendant; Lord Mansfield then ob- 
ſerving, that this determination upon the firſt Point ſerv- 
ed the Counſel the Trouble of a long and learned Argument 
on the ſecond, | 


However, in the Event, it happened not to have this 
Effect. For, a new Ejectment being brought, and a new 
Caſe ſtated, (namely, the One abovementioned) it came 
on again before the Court on Friday 15th Member 1771; 
and was argued by Mr. Moy/ey for the Plaintiff, and Mr, 


| Hobhauſe for the Defendant. The only Queſtion then was 


«© Whether any thing paſſed to Fry, by the Indenture of 
* Aſſignment.“ | {$8665 4 


For the Plaintiff, it was urged, that in an Ejectment 


there is no need to have Recourſe to a Right of Entry, 
Beſides, here the Intereſt is a Chattel Real. There was 
a Poſſeſſion in Jahn Sealy the Aſſignor, ſufficient to enable 
him to convey. Smartle v. Williams, 3 Lev. 388. Fry 
being Tenant at Will to Mrs, French, could not diſpoſſeſs 


his Leffor. Poufley v. Blackman cited in 1 Burrow 112. 
But even ſuppoſing and admitting that there was no Con- 


ſtructive Poſſeſſion in FJehn Sealy the Afignor, yet there 
was no Oufter or Diſpoſſeſſion of Him: And without an ac- 
tual Ouſter or Diſpoſſeſſion, his Aſſignment is not invali- 
dated. Bruerten v. Rainsford, Cro. Elis. 15. 


For the Defendant, It was objected that Nothing could 
paſs to the Leſſor of the Plaintiff, from Jon Sealy the 
Aſſignor; He being cut of Poſſeſſion. Co. Lit. 240. Da- 
liſen 81 Cre. Elis. 15. Bruerton v. Rainsford, Blunden 
v. Baugh, Cre. Car. 302. Smartle v. Williams, 3 Lev. 
387. and 1 Salk. 245. S. C. Stephens v. Hanham, 3 Lev. 
312. and 4 Med. 48 and SAinuer 300. and Holt 263. 
Therefore a Right of Entry not being aſſignable; and this 
being only a Right of Entry; this Aſſignment is void. 
1 Leon, 166. 1 Anderſon 66, 77. Pliwwden 81, 87, 88, 
89 Dyer 74. pl. 19, 20. Co. Littleton 369. The Anci- 
ent Mode of Ejectments, Sealing the Leaſe upon the Land, 


ſhews the Neceſſity of Poſſeſſion, as well as of a Right of 
Entry. And even now, upon a vacant Poſſeſſion, the 
Lieaſe muſt be ſealed upon the Land. Here, the Aſſignor 
had, at moſt, but a Right of Entry. It is true, that by 
the firſt Indorſement of the Executrix, Peninton became 


Tenant at Will; and his Poſſeſſion was, by Conſtruction of 


Law, the Poſſeſſion of the Aſſignor. But a * 
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Will can't aſſign. Co. Lit. 57. 2 Ro. Abr. 46. Cro. Car. 
302. Blunden v. Baugh. Pœxuſley v. Blackman, Cro. Jac. 
266. Whether the Doctrine of Election applies to this 
Caſe, or not, it is equally againſt the Plaintiff: So, whe- 
ther he was ouſted, or in Poſſeſſion. Here has been a 
Space of 20 Years, without any Act of Ownerſhip, There- 
fore he can't elect to be in Poſſeſſion : Both his Entry and 
his Action are gone. He is too late to make any Electi- 
on, in point of Time: Above 20 Years have run, ſince 


the Conſtructive Ouſter, | 


In Reply, it was obſerved (among other Things) that 
no Acquieſcence can amount to a Diſſeiſin, which is a 
Tortz and that there muſt be an adverſe Poſſeſſion, to 
bring it within the Statute of Limitations, And it was 
ſaid, that this Deed was rather a Confirmation of Fry's 
inchoate Right, than an Aſſignment. 


| Loxp Mansr1eLb—lf you go upon the Election, 


the Circumſtances are material. Where you have the Right 
of Poſſeſſion, You are not diſſeiſed. If you are reduced 


to a Right of Action, that is another Thing. A material 


Part of this Caſe is not ated ; viz. Way Fry gave up 
© the Poſſeſſion in 1746.“ I wiſh this to be ſtated; and the 


Confideration upon which he did it. 


It was anſwered, that it was apprehended at that T'ime, 
ee that the Ceſtuy qui Vie was dead“; though the was, in 


fact alive, 


LoD Mansr1itLÞ>—That ought to be ſtated or 
found. Fry had the whole Right. If he gave it up by 
Miſtake, he ought not to be bound: If he received a Conſi- 
deration, he ought to be bound. 


Adjourned till Tueſday. 
On which Tue/day, 19th November 1772, 


Loxd MansFlELD told the Counſel, that a Point 


had occurred to the Court, which had not been mentioned 


in the Argument; Which was this. If the Indorſe- 
ment by the Executrix carried a legal Intereſt in the Term 
to Peninton from Elizabeth French and Peninten's Indorſe- 
ment to Fry had a like Effect; then Fry had the whole 
Leaſe in him : And by the Statute of Frauds, it may be 
aſſigned by a * Nore in Writing, And ſuch a Note in 
Writing needs not to be either ſealed or delivered or ſtampt, 
as a Deed muſt, And his Lordſhip mentioned a Caſe in 
the Common Pleas, in Trinity Term 1755, 28 & 29 C. 2. 


between Farmer, on the Demiſe of Larl, and Roger: i : is 
6 whic 


*V.29C.'2, 
c. 3. § 3. 


N 
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which, Mr. Juſtice 4/on ſaid he was concerned; and that 
it is reported in a Book publiſhed by the Preſent Lord 
Chancellor, It is alſo reported by Serjeant Wilſon, in his 
2d Volume, pa. 26. He ſays it was reſolved, “ that it 
«© appears by the Statute of Frauds. and Perjuries * that 
<.zLeaſe for any Term of Years may be created by Writ- 
< ing, without Deed; and that the ſame may be ſurren- 
4 dered by Deed, or Note in weg And the Court 
held that there was no Occaſion for any Stamp Duty 
«© upon the Note or Indorſement, it not being a Deed,” 
So in the preſent Caſe, the legal Intereſt in this Term 


might be aſſigned by a Note in Writing. 


Mr. Juſtice As rox was of the ſame Sentiment. 
Elizabeth French, by Writing under her Hand, indorſed 


on the Back of the Indenture, aſſigned to Peninton. This 


Writing was neither ſealed, delivered, nor ſtampt. Pe- 
zinton entered, and then aſſigned in the ſame manner to 


Fry. The Executor of Elizabeth French had nothing to 


convey. 


Lo RD MANSTIEID -The Court muſt take the u 
of what is ſtated in the Caſe : And upon the whole of the 


Caſe, the Plaintiff has a Right. Therefore let it ſtand in 


the Paper for the next Paper-Day : And if Mr. Hobhoje 


deſires to argue it, he will be at Liberty to do ſo, 


On which Day (Tue/day 4th February 1772.) Mr, 
Hobhouſe being ill, it was adjourned. 


Mr. Juſtice WII I Es mentioned the -Caſe of Harker | 
and Others againſt Bir4beck and Others, Tr. 4 G. 3. B. R. 


ante 1557, 1563, | 


On 7th February 1772, the Cauſe ſtanding in the 
Paper; and Mr. Hobhouſe not being come to Town, nor 
any other Counſel defiring to argue for the Defendant, 


Mr, Juſtice Wilks and Lord MansF1tLD obſer- 
ed that the laſt mentioned Caſe cited from my 3d Volume, 


pa. 1557. and 1563. (which was a Queſtion about an un- 


ſtamped Writing ſigned by a Perſon who had no Intereſt 
in the Soil, for the Purpaſe of digging and ſearching for 


Lead Ore,) did not contradi& their preſent Opinion“ that 


« the Aſſignment now in queſtion was ſufficient, though 
<« neither ſealed delivered or ſtampt.“ 


* 


Tux Cour therefore ordered the 


Pos TEA to be delivered to the PL AIN TI r. 
Note 


. o MK. a. 7 


Hilary Term 12 Geo. 3. B. R. = 
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Note FR | 
I have Reaſon to think that the Objection meant 

to be urged on behalf of the Defendant, was, © that 
te the Aſſignment ought to have been by Deed; and 
<« that ſuch Deed ought to have been amp, ;“ And 
that his own Counſel were not really of Opinion that 
the Objection ought to prevail. | DOD 


Mace, qui tam' &c. verſus Lovett. 


| HIS was a Pai tam Action on the Statute of Uſury: 

The Record had been made up ready for Trial, in 
Trinity Term laft : but it was withdrawn by the Plaintiff*s 
Attorney, upon his diſcovering a Miſtake in the Declara- 
tion, reſpecting the Sum lent, ; 


Two counter Motions had been made, in the former 
Part of this Term; vis. The Defendant had obtained a 
Rule to ſhew Cauſe why Judgment ſhould not be entered 
for Him, as in Caſe of a Nonſuit: and the Plaintiff had 


obtained a Rule for the Defendant to ſhew Cauſe why the 


Tueſday 
11th Fe'ruy« 


ary 1772. 


Declaration ſhould not be amended, The Amendment 


prayed was in the Sum lent; namely, to alter it from 100/. 
to 88/. For, the Defendant was charged by the Decla- 
ration, to have taken 12 per Cent. upon 100/, whereas, in 


fact, only 88/, was actually paid, 


Cauſe was now ſhewn, upon both the ſaid Rules. 


As to the Amendment, 


Mr, Dunning, and Mr. Mansfield, on behalf of the Defen- 
dant, argued againſt it, They ſaid, it was making a New 
Charge : It was to alter the Quantum of the Sum alledged 
to be lent, | | 


It is a New Offence : The Penalty is varied. The ſole 


Object of the Application is in order to get rid of the Pro- 


tection of Time ſo neceſſarily given in Actions of this Kind, 
They cited a Caſe of Hodges v. Teale; (in which it was ſaid, 


that Mr. Mansfiel/ was concerned,) as being like the pre- 


ſent Caſe, only after Trial; where Mr. Nerton moved to 


amend, in a qui tam Action, againſt an Attorney, and was 


refuſed, becauſe it was a new Charge, and materially 
changed the Offence. 


Mr. Wallace, on behalf of the Plaistiff, argued in ſup- 
port of this Rule for Agnendment, It is amendable, whilſt 
Vor. V. R | in 


Hilary Term 12 Geo. 2. B. R. 
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* H. 4 G. 2. 
NR.. 1. 
Stra. 890. 
Fitz. Gib. 
193. and I 
have a full 
note of it. 


1 


in Paper. We withdrew our Record. It has never been 
tried: And till a Verdict, it is not conſidered as being up- 
on Record, The Cafe of Bondfield, qui tam, and Miller, 
Mich. 1 Ces. 3. .. (v. ante. Vol. 2. P. 1098.) is pre- 
ciſely this Caſe. Here, the Perſon is the ſame as before; 
the Penalty is leſs. . | © 


Loxd MaNnsSFIELD was not in Court, 


Mr. Juſtice As rox ſtopped Mr. Wallace, the Court 
being ſatisfied that in this Caſe the Amendment may be 
made. The Court have gone a great Way in allowing 
Amendments, towards the Attainment of Juſtice, They 
have amended in Caſes where the limited Time of bringing 
an Action would run againſt the Plaintiff, if he were to be 
put to bring a new One: So was the Caſe of the ® Dutcheſs 
of Marlborough v. Midmore. There is no Diſtinction be- 
tween qui tam Actions, and civil Actions, where an 
Amendment at Common Law is applied for. The Court 
won't alter the Charge, indeed. But the Amendment 
here prayed will not do that: It is only to alter the Sum 
of 100). into a leſs Sum of 881. And the Penalty will con- 
ſequently be reduced. Bond, qui tam, v. Miller, was like 
this Caſe. However, the Amendment muſt be upon Pay- 
ment of Coſts. e | 


Mr. Juſtice WiLLEs concurred, And he likewiſe 


obſerved that it was to leſſen the Sum, not to increaſe it, 


It is a mere Slip. The Courts are now Iiberal in permit- 
ting Amendments. Bend and Miller is like this Caſe : But 
the Attorney's Caſe that has been mentioned, where Mr. 
Norton's Motion to amend was refuſed, made a new Cauſe 


of Action: One of the Charges againſt him was upon one 


Act of Parliament; the Other, upon another 

Mr. Juſtice As HnHuxs T (who was juſt now gone 
out of Court) had left (Mr. Juſtice les ſaid,) with Mr. 
Juſtice Willes, his Concurrence in the ſame Opinion. 


Pex Cun'—Rule for the Amendment 
made ABSOLUTE. 


The End of Hilary Term 1772, 129 Geo. 3. 


Eaſter 


W Aa. .2; ae at —— 1 
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Eaſter Term 19772, 


12 Geo. . 


ANOTHER GenrTLEman having lately under- 

taken the like Taſk of publiſningꝰ RE POR TSOf CAsEs 
% Adjudged in the Court of King's Bench ;”” and having 
already printed a large Folio Volume of them, beginning 
with this ſame Eaſter Term 1772, 12“ Geo, 3, and end- 
ing with, and including Michaelmas Term 14 Geo. 33 
and having expreſsly declared in his Preface, that he has 
« a Second Volume preparing for the Preſs;“ a decent Op- 
portunity is thereby given to Me, of retiring : Which, per- 
haps I ought to have done much ſooner. However, it 
will be reaſonably expected from Me zow, that I ſhould 
take Horace*'s Hint, . Sofvere * ſeneſcentem equum; and 
conclude this Fifth Volume of my Reroxrs, at the Point 
of Time where Mr. Loft begins his firſt Volume. And I 
am the more deſirous of embracing this Opportunity, leſt 
I ſhould ſeem, (if I were to proceed further,) to ſet myſelf 
up as a Competitor with any other Reporter: Which is as 
far from my Intention, as it is from my Inclination. 


* Solve ſeneſcentem mature ſanus equum, ne 
Peccet ad extremum ridendus, et ilia ducat. 


 Epiftolar, Lib. Ep. 1. Ad Mæcenatem. I. 8, 9. 


Tyxs END or THERE FIFTH VOLUME. 


Ra 
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OF THE 


PRINCIPAL MATTERS 


9 Contained in this Volume. 


Att ion, 


F OR Money had and received to Plaintiff*s 72 does 
not lie for Eaſt-India Sr ocR. 2592. | 


Againſt one Partner alone, where there are ſeveral, and 
the Demand is upon the Partner/bip—This muſt be plead- 
ed in Abatement : It can not be given in Evidence: for 
the not pleading it in Abatement, is a Waver of the 


Objection. 2613, 2614, 2615. 


On a Joint Bond can not be brought againſt ene of the 


Obligors alone And if it appears upon the Face of the 
Declaration, it may be moved in Arreſt of Judgment. 
1bid, Otherwiſe muſt be averred, 161d. 


Againſt a Carrier will lie in the Name of the Confignor, up- 
on his Agreement. 2680, 2681, See Carrier. 


Where a Common Carrier and a Wharfinger are not diſtin- 
guiſhable, as to Goods delivered; and where Trover will 
not lie, but it muſt be an Action upon the Caſe, 2827. 
See Troper, 


Tre» 
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Trower will not lie againſt either of them, where the Goods 
are /olen or Ia: But the Remedy muſt be by Action 
upon the Caſe. 2827. | IS 


Admittance. See Surrender. 


Surrender and Admiſſion make but one Title; which is not 

complete till Admiſſion, They are different Parts of the 
fame Conveyance: The Former, the ſubſtantial Part; 
the Latter, the formal. The Admittance muſt follow 
the Surrender; and ſhall relate back to it; and operate 

from the Time of it. The Lord is compellable, by Man- 
damus or Decree, to admit. He is only an Inſtrument. 

After Admittance, the Heir of the Surrenderee who 
died before Admittance, is in by the Perſon who made 
the Surrender, and not by the Lord: And ſuch Heir is in 
by Deſcent, and not by Purchaſe, 2785 to 2787. 


Such Heir ſhall not avoid the Free-Bench of the Widow, 
upon the Objection of her Huſband's dying before Ad- 
mittance, lbid, | ; 4 20 


Affidavit 


Of a Furyman can not be read as to what he thought or 
' #utended when he gave the Verdict. 2667, See Libel, 


Amendment 


Of a Judgment againſt an Executor, de bonis propriis, by 
making it de bonis Teſtator is, fi &c; et fi non, tunc de bo- 
nis propriis,—Amended as a Miſtake of the Clerk: (con- 
trary to 1 Ld, Raym. 182.) 2731. | 


In a qui tam Action for Uſury, the Declaration was amend- 
ed, by altering 100/. (the Sum ſtated to be lent, ) into 
a leſs Sum of 88/. And this was after the Record had 
been made up, carried down to Trial, and withdrawn 


by the Plaintiff, 2834. V. Supra, 1098, 1099. 
Appeal 


Contained in this Volume. 


—— 
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Appeal of Death. 


Thi Method and Form of Proceeding upon it. 2643, to 
4697. 


And again, Page 2793 to 2802. 
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If the Defendant had had his Clergy, it is a good Bar to 
an Appeal, Page 2801. 
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Aſſignment 


— 


Of a Term may be by a Nete in Writing; without either 
Seal, Delivery, or Stamps. 2832. 


Jones granted for 99 Years, if three Perſons ſhould ſo long 
live. Two of them died. The Executrix of the Gran- 
tee aſſigned to Peninton, by an Indorſement on the Leaſe, 
in theſe Words, I _ all my Title &c,” Which 
Writing was neither ſealed, delivered, nor lampt. Penin=- 
ton entered, and exactly in the fame Manner aſſigned to 
Fry. Fry entered, and was poſſeſſed; but in 1756, 

gave up the Poſſeſſion. The Executrix of the Grantee | 
was then dead. Her Executor had never entered, or 

done any Act of Ownerſhip; but in 1770, he regularly 
aſſigned to F: But at that Time Philipps was in Poſ- 
ſeſſion, under a Grant from Jones, made to him upon 
Fry's giving up Poſſeſſion. Queſtion—“ Whether any 
<c thing paſſed to Fry, by the laſt mentioned Aſſignment 
% made to him by the Executor of the Executrix of 

6 the Granteeg Which Executor himſelf newer was in 
« Poſſeſſion.” Which Queſtion the Court did not de- 
termine; becauſe, upon the hole of the Caſe, Fry had 
a Right. Ibid. 


. — _=_ a —— 
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Autt ioneer 


Is liable to the Bidder's Action for the Depoſit; where the 
Bidder has ſufficient Reaſon not to proceed. 2639, 
2640. And his paying Money into Court is an Acknow- 
ledgment That he is liable, 11d. 


Aver⸗ 


A Table of the Principal Natters 


Averment. See Pleading. 


It may be averred as a Fact, . That a Latitat was proſe. 
* cutedin Vacation Time:“ though it is void, if 2% 
out of Term. 2588. h 


Bail. 


ERSONS committed on 13 & 14 C. 2. c. 11. ſeg, 
6. For forcibly refifling, Sc. Cu/tom-houſe Officers in the 
Execution of their Duty, to REMAIN f Priſon till the 

next Quarter Seffions, can not demand to be bailed, as 


of Right. 2642. 


Common Bail ſhall be accepted, in an Action upon a Judg- 
ment of Nonſuit merely for Cos rs. 2660, 2661. Vide 


ſupra, 2117, 2118. 


Surrender of the Defendant' before the Return of the Writ 


is no Reaſon for ſtaying Proceedings upon Bail-Bond, 


Nothing can be a Performance of the Condition of a 
Bail-Bond, but putting in Bail. 2683. 


Special: Common—The Aſfidavit made for the Purpoſe 
of holding to Special Bail had only ene Stamp, and fein- 
ed Debt and Aſſumpjit together. This is an Impropriety: 
And the Defendant was diſcharged on Common Bail. 


2690, 2691. 


Undertaking that, on laying Proceedings againſt them un- 
til the Airmance of the Judgment, they will pay the 

Debt and Coſts within four Days after the Afirmance ; 
this is to be underſtood a final Affi rmance. 2820, See 


Error, 


Bankrupt, 


Petitioning Creditor's Debt was of more than Six Years 


ſtanding; But the Bankrupt had ſubmitted to the Com- 
miſſion, without objecting. This Objection ſhall not 
afterwards be taken by a third Perſon, 2628 to 2630. 
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Contained in this Volume. 


Bill of CXchange. 


The Indorſee of an Inland Bill of Exchange, tendred the Bill 
for Acceptance: The Perſon upon whom it was drawn 
refuſed to accept it, The Indorſee kept the Bill three 
Weeks without giving Neticeof ſuch Refuſal. The Drawer 
remained ſolvent during theſe three Weeks; and then failed, 
before the Bill became payable. The Ls falls upon 
the Indorſee, who neglected to give Notice of the Refuſal 


to accept it. 2672 


Bonds — 


Joint; and Action brought againſt One Obligor only. 
2611, to 2614. See Action, Pleading. 


Bridges. 


If a Bridge becomes of public Utility to the County, it 
ſhall be repaired by the County; though not originally 
built at the County Expence, But if the Perſon who 
made it for his private Benefit, continues to receive that 


private Benefit, he himſelf ſhall repair it. 2597, 2598. 


Carrier. 


N AQion lies againſt him, in the Name of the Con= 
ſigner, who agreed with him, and was to pay him: 
And the Carrier has Nothing to do with the YVe/ling of 


the Property, as between the Confignor and the Conſignee. 


2680, 2681, 


Where Goods delivered to a Common Carrier (or to a 
Whar finger) are flolen, or loft, T rover will not lie; The 


| Remedy is by Action on the Caſe. 2826, 2827. See 


Trever, 


Caſes doubted or denied. 


2 Ld. Raym. 1280. The Queen againſt the inhabitants of 


Barkin &c. See Poor-Tax. 2636. 

Bunbury®s Reports treated as very logſe Notes; which He 
never intended to be printed. 2658, 2659 

Moore 635. Rayman v. Gold. [ 2609, See Deviſe, 


Cro. Jac, 74. Horton v. Horton. Term of Years. 
| : 19 | Villars 


» 
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Villars v. Parry and Moore. 1 Lord Raym. 182. © That 
a Judgment againſt an Executor, de bonis propriis, is nat 
amendable.“ 2731. See Amendment. 


Churches— 


New—The new Incumbents are not intitled to the Profits, 
till the Agreements and Settlements be made and take 
Effect. 2764. | Pls 


The Words Dues and Profirs” (in 10 Ann c. 11 8 16.) 
include Surplice-Fees, as well as ſtrict Dues. 16:9. 
Tlaim 


Of Conufance. 2820 to 2826. See Conuſance. 


Commitment. 


A Warrant of Commitment in Execution, after a Convic- 
tion, muſt ſhew before whom the Conviction was, and ſuch 
Perſan's, Authority to convict. 2684 to 2686, 


Conſtable— 


Is an Office of civil Truſt, to which a naturalized Foreigner | 


is not eligible. 2787 to 2790. 


Contract 


Upon the Survivorſbip between two Fathers, One of whom 
was then actually dead, but the Fact unknown to the Con- 
tractors. 2804, 2805, See Wager. 


Convepance. 
Al the ſeveral Parts and Ceremonies neceſſary to complete 


a Conveyance ſhall be taken together; and operate from 
the ſubſtantial Part, by Relation. 2787. See Admittance. 


Tonuſance 


* 


IAA 
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Contained in this Volume. 


Conuſance— 


Muſt be claimed in the fr Inſtance or at the firſt Day. 
2824, 2825, But 


1ſt, None is bound to claim it, until he intended by Law 
to have ſome legal Notice of his Franchiſe being intrench- 
ed upon. bid. Las 

2dly. In order to bar ſuch Claim, ſome Laches or Default 


in him ſhould be ſhewn; and that he night have claimed 
it /aoner after ſuch Notice as above. Lid. 


Coppholders, and Cuſtomarp Tenants. 


The Difference between them. 2766. et ſeg'. 


Corporation, Corporator. 


No Election, on a By-Day, made by Surprise, can be va- 
lid. 2682. 5 


Where there is a uſual Method of Notice, ſuch uſual Method 

can not be diſpenſed with, nor an Election good without 
it; unleſs All the Perſons who have a Right to Notice, 
are actually ſummoned, and unanimouſly agree, 16id. 


Colts. 


An Attachment for Non-payment of them may be moved 
for on the laſt Day of a Term, 2686. See Practice. 


Where a Cauſe went down to Trial, and went off as a Rema- 
net, the Coſts always uſed to attend the fnal Event of a 
future Trial: But this was confined to the fngle Caſe of a 


Remanet. Both Courts (B. R. and C. B.) have now ex- 
tended this to other ſimilar Caſes. 2694. | 


Cuſtomhouſe-Officer. 


deizing Goods not ſeizable—Trover lies. 2657 to 2659. 
Pamages 
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Damages 


AN not be ſevered, where the Count is of a joint 
C Treſpaſs, and the Jury find the Defendants guilty 
of a joint Treſpaſs. 2792. 


In ſome other Caſes, where the Treſpaſſes are joint, the 
Books differ, whether Damages may be ſevered or not. 


Devile. 


Whether a Perſon can take as Heir Male of the Body, with- 
out being alſo Heir General, 2615 to 2628. See E/tate, 


Of “ all the Reſt and Reſidue of his Efate, whatſoever and 
% whereſoever, to his Wife, her Heirs, Executors and 
« Adminiſtrators”—1s a Deviſe of his Land to the Wife, 
in Fee. The Word“ fate carries every Thing; un- 
leſs tied down by particular Expreſſions. 2638, 2639. 


Benjamin Bendall, poſſeſſed of a TERM fer 99 Years, if he 
or his Daughter Betty or John Bendall ſhould ſo long 
live, deviſed as follows“ Item, I give to my Daughter 
Mary, after the Deceaſe of my Daughter Betty, my Houſe 
Ec. during the Life of John Bendall.“ This is a Deviſe 
to Betty for Life, by Implication. A very flrong probable 
Jmplicatian is ſuſhcient: It needs not to be a neceſſary 
One. In theſe Days, a Term may be dewiſed for Life by 
a Conſtruction of the Intent of the Teſtator. 2609. 


Edward Preſzrave deviſed to his Son Thomas, in Fee: But 

if it ſhould happen that his Wife ſhould be enſeiont with 
One or more Children, at the Time of his Deceaſe; and 

"Thomas ſhould die without Iſſue, before 21, ſuch Child 
or Children being then living; Then (after they ſhould 
attain 21,) to them, in Fee. But if Thomas ſhould dic 
without Iſſue before 21; or that the Teſtator's Wife 
ſhould, at the Time of the Teſtator's Deceaſe, be enſeint 
with one or more Child or Children who ſhould die 
without Iſſue, before 21; Then to ſeveral Nephews. 
The Teftator had only One Child, at the Time of mak- 
ing his Will, (vis. the ſaid Son Thomas.) He had, 
after making his Will and before his Death, Two other 
Sons born; vis. the Plaintiffs Edward and John. He died 
quitbout altering his Mill; leaving theſe three Sons. 
e e Thomas 


. 
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Thomas died without Iſſue. Edward and John are Infants if 
wnprovided for, unleſs they take by the Will. The Teſ- l 
tor's Wife was not enſeint at the Time of his Death. The | 
Judges of B. R. certified their Opinion, That the Provi- | 
ſion made by the Teſtator being for Children which were | 
to be born after the making of his Will, He certainly "i 
intended to comprehend All the Children which ſhould be | | 
born of his then Wife, (whether before or after his De- 

ceaſe :) And therefore, notwithſtanding the Defe& of 

Expreſſion in this Will, the Children born before the 
Teſtator's Death are virtually included in the Proviſion 
and will be intitled, (from the Teſtator's manife/t Intent, 1 
to take an eſtate in Fee, at their reſpective Ages of | 
twenty-one. 2703 to 2708. J. ſupra, 1570 to 1582. 1 


Jonathan Rudſdell, ſoon after his Marriage, made a Settle- 
ment by Deed-Poll, granting an Annuity out of his 
Lands, to the Uſe of his Wife for Life) and afterwards 
of all his Children by her, Other than an Eldeſt or on- 
Iy Son, as Tenants in Common. After which Settle- 
ment, and when He had oz/y one Child (Suſannah, ) he 
made his Will, whereby he deviſed to his faid 
Daughter S/annah, upon ſeveral Contingencies. Some 
of them depended upon his Wife's ſurviving him, and 
being left with Child. One of them was, that if his 

Wife ſhould net be left with Child at his Death, then the 
Whole to his ſaid Daughter Suſannah, at her Mother's 
Death, if She ſurvives her Mother. Ar TEN the making 
5 this Will, the Teſtator had three more Children by his 
aid Wife; viz. Mary, Jonathan, and Benjamin. The 
Court of King's Bench certified their Opinion, That 
« the Teſtator having left ſeveral Children beſides his 
«© Daughter Sgſaunab, the Contingency, upon which 
ce the Real Eſtate or any Part thereof was deviſed to 

c Her, had not happened; and therefore, that the ſaid 
4 Eſtate deſcended to his Son Jonathan, as Heir at Law, 
ce ſubject to the Annuity of 501. per Annum provided 
46 for the younger Children,” 2806 to 2812. 


Diſſenters. See Meeting-hou/e, Methodiſts, 
Mandamus, Statutes (I W. & M. St. 1. c. 18.) 


© Diſtribution, See Inteſtate. 


Eiſtringas. 
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Diſiringas: 


The Iſſues may be /o/d, and the Plaintiff*s Cots paid to him 


out of the Money, by 10 C. 3. c. 50. 2726, 2727, 
Theſe Cofts are payable immediately, and atall Events, 1414, 


This Act extends to all Writs of Diſtringas y and is not 
confined to ſuch of them only as relate to Privilege of 
Parliament. 2727. 


Tjectment. 


| OD ſame Preciſion and Exactneſs as in a Præcipe, is 


nat neceſſary. Ejectments are, of later Times, con- 
ſidered with more Latitude and Liberality than formerly; 
and more generally Deſcriptions ſufſice: For inſtance —Fif- 


ty Acres of Furze and Heath, fifty Acres of Moor and 
Marſb, without diſtinguiſhing how much of each. 2673, 


V. ſupra 144. and alſo 629 to 631, 


The Sheriff is to give Poſſeſfon, upon the Plaintiff's ſhew- 
ing, and at the Plaintif*s Peril, Ibid, V. ut ſupra, 


Crrox. 


Bail undertake to pay the Debt and Cofts within four 


Days after Afirmance in the Exchequer-Chamber. They 
affirm the Judgment, But the Defendant below brings 
a Writ of Error returnable in Parliament, Proceedings 
ſhall be further ſtayed, on Motion, till i“ Affirmance. 
2820. See Bail, Practice. : 


Eſtate. 


Archdale Palmer and Fohn Palmer convey by Deed, to ſeve- 
ral Uſes; Remainder, to the Uſe of the HEIRS Marr 
of the Body of the ſaid Archdale Palmer. Archdale after- 
wards deviſed (being then Tenant in Fee-ſimple) to . 
P. in Tail Mail, and, for want of ſuch Ifſue, to the 
Heixs MLR of his own Body. Heleft a Grand-Daugh- 
ter by his Eldeſt Son; and (by a ſecond Wife) 1 Son 
5 , 


4 
II 
7 
5 
N 
. * 
5 

IF : 
4 


- 
2 
aL 
4; 
{ 3 
. 
5 


1 
"Ty 
4 
fn 
be. 
Fab 
= 
I; 
va 
og 
* 
A'S 
75 
tot 
* 


Contained in this Volume. 


— —_— ———_—__ 


e 


Henry. The Queſtion was Whether any and what 
% FE/tate paſſed by the Deed, to Henry, as Heir Male 
« of the Body of Archdale, the Grantor And Whe- 
ce“ ther any and what E/tate paſſed to Henry by the Will 
& as Heir Male of the Body of Archdale. 2615 to 2628. 


Reſolved 
iſt. Henry, by the Deed, took By DescenT, as Heir 
Male of the Body of Archdale the Grantor. 2627. 


2d, In caſe a third Perſon had been the Grantor, Hen- 


ty would have taken an Eſtate in Tail Male, & 
PurxCRHasE, under the Deſcription of Heir Male of 


the Body of Archdale, Ibid. 


zZdly. An eſtate in Tail Male paſſed to Henry, as Heir 
Male of Archdale, by his Will. 2628. 


Cvidence. 


Sheriff*s Officer defending under a Fieri facias muſt produce 
a Copy of the Tudgment ; where the Action is brought by 
a Stranger. 2633. | | 


Primd facie Evidence (if believed) ſtands good 71] contra- 


dicted or repelled by Evidence on the other Side. 2688, 


2689. 


Evidence of buying a Libel in the op of a known common 
Bookſeller and Publiſher, (eſpecially where it imports to 
be printed for him) is ſufficient Primd facie Evidence, {if 
believed and not contradicted, ) to convict him of publiſiu- 
ing it. Ibid. | - 


Trecutor— 


Judgment againſt him de bonis propriis—1s amendable. 
2730, 2731, See Amendment. 


— 


Fieri Fatias. 
2 or Sheriff*s Officer, juſtifying under it, 


muſt produce a Copy of the judgment. 2633. See 
Evidence | | 


Fiſhery. 


Fiſheries are of three Sorts ; namely, ſeveral, free, common. 


To conſtitute a /eyeral Fiſhery, it is requiſite 5 the 
| arty 
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Party claiming it ſhould /o far have the Right of Fiſhing 
independent of all others, as that no Perſon ſhould have 
a co-extenſive Right with him, in the Subject claimed; 
(For where any other Perſon has ſuch co-extenſive 
Right, there it is only a Free Fiſhery.) But a partial inde- 
pendent Right in another Perſon, or a limited Liberty, 
does not derogate from the Right of the general Owner, 

2817, 2818. | | 

But the Court did not determine the Queſtion, ** Whether 
* a Perſon can claim a ſeveral Fiſhery, without being 
<« Owner of the Soil.” [hid _ 


Heir — 
IN, by Deſcent; or in, by Purchaſe. 2785 to 278) 
See Admittance | 


Digh-waps— 


Of Common Right, (excluſive of Cuſtom, Preſcription, Te- 
nure, &c.) the whole Pariſh are bound to repair them. 

- If a particular Diviſion of a Pariſh (which all lies in the 
ſame Country) be indicted, it will not be ſufficient to 
charge only that they o»ght immemorially to repair 
«© when neceſſary :” It muſt appear upon the Face of the 

Indictment, how they are bound, and that they Have re- 
paired. 2700 to 2702, J. ante, 2511, 2512. 


Hugbanv »f a Ship 


Has not power to Iaſure it, without particular Directions. 
2729, 2730. 


Judictment— 


GAINST a particular Diwiſſon of a Pariſh, for not re- 
pairing a Highway. 2700 to 2702. See Highways. 


% 


Inkormation in Nature of a Quo Warranto. 


A Charter conſtitutes a Mayor and eleven Chief Burgeſſes; 
and directs the Mode of electing a Mayor thus“ Quod 
«© Major et Undecim Capitalium Burgenſium pro tempore 


& exiſten', vel major Pars Eo RU u, ſhould meet annually 
| 66 00 


. 
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&« on St. Matthew's Day c, and continued together quouſ- 


« que ipſi vel goRUM major Pars ibidem adtunc aſſem- 


& blat* eligerent et nominaverint unum Majorem, de ſe- 
c metipſis, pro Anho ſequen'.“ John Leigh was elected 
Mayor, at a Meeting of only four Chief Burgeſſes; namel 

the then Mayor and three other Chief Burgeſſes; at which 
time the whole Number of ſubſiſting Burgeſſes was eleven, 
During the Mayoralty of John Leigh, ſo elected, Grimes 
was Choſen a Chief Burgeſs, without Notice to the Elec- 


tors; None of whom refided within the Borough. An Infor- 


tion was brought againſt Leigh, for acting as Mayor; and 
Judgment againſt him, The preſent Information was 
brought againſt Grimes for acting as Chief Burgeſs: 


And a Special Verdict found all the above Facts. 


| Reſolved unanimouſly, 


ſt, It was not neceſſary to ſummon Grimes's EleQors, 


who did net reſide within the Burough. 2601. 


| 2dly, The Verdict and Judgment againſt Leigh, the May- 


or, under whom Grimes was elected Chief Burgeſs, is 
admiſſible Evidence upon this Information againſt 
Grimes z but not concluſive, 1bid, 


_ 3dly. Upon the Conſtruction of this Charter, thus di- 


T 


\ 


T 


recting the Mode of electing a Mayor, the Meeting 
ought to conſiſt of a Majority of the whole Number of 
ſubſiſting Chief Burgeſſes : Conſequently, Leig/'s 
Election at a Meeting of a minor Part of the Eleven ſub- 
ſiſting Burgeſſes, was not purſuant to the DireQiong 
of the Charter. 1bid. 8 


Inſurance. 


he Huſband of a Ship has no Authority to inſure it; with- 
out particular Directions. 2729, 2730. 


Joint Tenants. 


he Poſeſſion of One Joint-tenant is the Poſſeſſion of the 
Other, ſo far as to prevent the, Statute of Limitations : 
Which can not run againſt a Man, but where he is aua/- 
ly ſeiſed or ouſted, One Tenant in Common can not diſ- 
ſeiſe Another by bare Perception of Profits only: It 
muſt be done by actual Diſſeiſin. Perception of Profits 
does not amount to an Expulſion. 2604 to 2608. 
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Judgment 
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Entered up by an Attorney's Clerk, who uſed the Name 
of a regular Attorney but without his Knowledge or Con- 
ſent—was ſet aſide. 2660. | 


Againſt an Executor, de bonis propriis, is amendable, 
2730, 1731. See Amendment. 


King's Counſel Ge. 


| Efirs. Gryffpth, Price, Perryn and Skhynner, made 

King's Counſel ; Mr. Thurlow, Attorney Generaf; 
Mr. Wedderburne Solicitor General; Mr. Nares, a Judge 

of C. B.; Mr. De Grey, Ld. Ch. J. C. B. (vice Sir J. E. 
Milnot, who reſigned; and Mr. Bathur/tl, Lord Chan- 
cellor, and a Peer. 2692 _ 


** * 4 


' Tandlord. See Rent, Tenant, Statutes. 


| Deb the Yearly Value is payable by the Holder 
over, after Demand and Notice in Writing given for 
delivering Poſſeſſion, purſuant to 4 G. 2. c. 28. /. ! 
2698, V. fupra, 1607 to 1609, 


iſt. A Receiver is an Agent Did. See Rent, 
2d. Such Notice is a Demand, Ibid. See Rent. 
3dly, This is a Remedial Law. 15d, 


Muſt _— within Term: But it may be averred as a 
Fact, That it was proſecuted in Vacation Time.“ 2588. 
Vide Pleading. GaN IT 


_ Fetterg. 
Reſolved in B. R. That if the Perſons to whom Letters are 
addreſſed, reſide 2withtn the e/iabliſbed Limits of the Poſt 


SL SE PE Town, 


228 Contained in this Volume. 


RY * * 


Town, the Poſt-Maſters are obliged to deliver their Let- 
ters at their Places of Abode. 27 12 to 2716. Vide 


| ſupra, 2149 to 2153. 5 ll 
Libel, Libellous. l 


Upon an Information for Printing and Publiſhing a ſediti- 
ous Libel, the Jury found the Defendant Guilty of the 
Printing and Publiſhing ONLY. A Venire facias de novo | 1H 
was ordered. 2661. | 1 


iſt, There may be Caſes where the Fact proved as a 1 
Publication may be juſtified or excuſed. 2666, | 


2dly. The Jury are to conſider, © Whether all the Iunu- 

s endos, and all the Applications to Matter and Perſons 
% made by the Information, were, in their Tudg- 
ce ment the true MAN ING of the Paper,” Ir they 
think otherwiſe, they ought to acguit the Defend- 
ant: But if their Judgment agrees with the Informa- 
tion, and they believe the Evidence as to the Publi- 
cation, they ought to find him Guilty, 15:9. 
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3dly., It is not their Province, to find, Whether the , 
« Paper is a Libel; or Whether it is a Libel to ſuch a 
& Degree as to deſerve the Epitbets given to it by the | 
© Information 3 or to require Proof of the expreſs il 
cc Intent of the Defendant in Printing and Publiſhing 1 
cc and of its being malicious to ſuch a Degree as to de- i 
cc ſerve the Epithets given to it by the Information,” | 

id. 7 ran 


4thly. Whether the Paper, meaning as alledged by the 
Information, be, in Law, a Libel,” is a queſtion 
of Law, upon the Face of the Record. 15:9. 


5thly. All the Epithets in the Information are formal In- 
ferences of Law, from thePrinting and Publiſhing. 15d, 


Sthly. No proof of expreſs Malice was ever required. id. | 1 


-thly. The Verdict ſhould find only what the Las in- 
fers from the Fact. /bid. And therefore, after Con- 
viction, the Defendant may, by Affi davit, leſſen the 
Degree of his Guilt. Lid. 1 

Sthly, Where an AC in itſel indifferent, by being done 4 
with a criminal Intent, becomes criminal, the Intent | 
muſt be proved and found : But where the Act is in it- it. 
ſelf unlawful, ä of Juſtification or Excuſe lies '8 

2 | on 
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on the Defendant ; and, in Failure thereof, the La 
implies a criminal Intent, 2667. 


gthly. Where there is a Doubt, upon the Judge's Report, 

as to what paſſed at the Time of bringing in the Ver- 

dict; there the Afidavits of Jurors or By-Standers may 

be received, upon a Motion for a New Trial, or to 

rectify a Miſtake in the Minutes: But an Affidavit 4 

4 Juror can never be read, as to what he then thought 
or intended, Ibid. 


10thly. The technical Omifion of the Clerks ought to be ſet 
right But the Word“ only” muſt land in the Ver- 
dit, I1did. ; Sa % F 


Publication of it Buying it in the Shop of a known com- 
mon Bookſeller and Publiſher, (eſpecially if it profeſſes 
to be printed for him) is ſufficient primd facie Evidence 
to convict him of its being publiſhed by Him; and (if 

believed) ſtands good, till contradicted or repelled. 
2687 to 2690. See Evidence. 1 | 


Limitation 
Of Ejectments.— The Statute of Limitations never runs 
againſt a Man, but where he is a&ually oufted or diſſeiſed. 
The Poſſeſſion of one Joint tenant or tenant in Common 
is the Poſſeſſion of the Other, ſo far as to prevent the 


| 


Statute of Limitations, 2604, 2666. 


Of Eftates—© To the uſe of the Heirs of . C. on the 
Body of S. lawfully begotten or to be begotten z the 
MAL E to be preferred before the FEMALE, and the Elder 
before the Younger ;“ is an Eſtate in Tail Male. 261. 


Of Actions. A Petitioning Creditor*s Debt was above fix 
Years ſtanding. 2630. See Bankrupt, 


No the College of „ e to admit a London Li- 
e 


centiate into their Fellowſhip. 2740 to 2761. See 
Phyſicians, Wu A 


| Manſlaughter. 
Special Verdict on Fohn Taylor, for the Death of James 


Smith, 2794, 2795. If the Defendant has bad his Cler- 
£y, it is à good Bar to an Appeal, 2801, H 
255 5 
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Naturalized Foreigner 
1 eligible to the office of Conſtable. 2788 to 2790. | 
- Non-Suit 
Refuſed to be ſet afide, and Leave to reply de node. The 
Plaintiff*s former Replication was, “ That the Cauſe of 
& Action arſe within ſix Years :” Which he could not 


prove. He wanted now to reply, That the Writ of 
&* Latitat iſſued within the fix Years.” 2692, 2693. 


Notice 


or Refuſal to accept a Bill of Exchange. 2672. See Bill 


of Exchange. 


—_ 


Orders. K 


Order of Seſſions quaſhing a Poor-Rate, was itſelf 


FT quaſhed, becauſe it quaſhed the Rate only for not aſ- 


ſeſſing Manufacturers and Traders for their Stock in 
Trade, but did not proceed to relieve the Perſons ſup- 
poſed to be injured, or to charge the Perſons omitted; 
and alſo becauſe it propoſed a general Queſtion to the 
Court, without ſtating particular Facts. 2637. Vide 
Porr-Tax, Rates. | | 


Pariſh-Officerg— 


| \ V Hether they are obliged to relieve Poor who refuſe 


to go into the Workbouſe, 2679. 


Partnerg— 


Action brought againſt One alone where there are ſeveral; 
2613. See Action, Pleading. (* 


Payment of Money into Court: (See Practice.) 


Is an Acknowledgment of being liable to the Action. 2640. 


| Phy- 
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Phyſicians. 


A London Licentiate, who has accepted a Licence under 
the By-Law of 4th April 1737, ought not afterwards to 
deſert that Claim, and treat the By-Law as null and 

void; and yet, upon the Foundation of that very fame 
By-Law, ſet up à Claim“ to be admitted a Fellow,” 
under the Charter. 2759 to 2761. 


But it was not directly determined, Whether ſuch Li- 


centiates have, in general, a Right to demand Ad- 
« miſſion into the College, or not.” 163d. 


Pilots. 


The Fellowſhip of Pilots of the Trinzzy-Houſe of Dover, 
Deal, and the Ifle of Thanet, have the ſole Piloting and 
Load-Manage of all Ships and Veſſels, from thoſe Pla- 
ces, up the Thames and Medway. And by 3 Geo. 1. c. 13. 
Every Perſon, even the Mater of the Ship or Veſſel 
himſelf, who takes upon himſelf to do ſo, before being 
firſt examined,” approved, and admitted into that Society, 
incurs the Pena/ties of that Act of Parliament. 2602 

to 2604. 


Plea— 


Abatement—By One of ſeveral Partners, ſued alone, 


without joining the Reſt. 2613 to 2615. See Aclion, 


at RE ITN 

_ Pleading— 1 

It may be alledged as a Fact,“ That a Latitat was proſe- 
uted in Varcation-time:““ But if it bears Te/te out of 


Term, it is vid. 2589: V. ſupra, under. P. 950 to 969. 


Action brought againſt ne Partner aline, upon a Partner- 
Hip- Account. — It can not be given in Evidence“ that 


„ there are ſeeral Partners: It muſt be pleaded in A. 


batement. The Omitting to plead it in Abatement is a 
Waver of the Octjection. 2612 to 2614. 


On a Fein- Bind, and Action brought againſt * Obliger 


alone, it may be moved in Arreſt of Judgment, / it ap- 


pears upon the Face of the Declaration: Otherwiſe it 
muſt be averred. 161d, 0 
r e 


. 


F 
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The Court refuſed to ſet aſide a Nonſuit, and give Leave 
to reply de novo, where it put the Iſſue upon quite ano- 
ther Foot, which the Plaintiff had before pretermit- 
ted. 2692, 2693. 


Policy of Inſurance. 


The Inſured ought to know whether his Ship was Sea- 


worthy, when She ſet out upon her Voyage: But he can 
not be expected to know her Condition, after She has 
been long out. 2804. 


Poor— 


Whether Pariſh-Officers are obliged to relieve ſuch as re- 


fuſe to go into the Work-houſe. 2679. 


Poor-tar. See Orders, Statutes (43 El. c. 2. 
| ur | 


cc Whether a Tradeſman is rateable for his Stock in Trade“ 
as not now determined: But it ſeems, not, 2636, 


2637. V. ſupra, 2291. 


Poſt⸗Maſter. See Letters. 


Pratt ice. See Proceſs, Proceedings, Decla- 
ration, Pleading, Repleader. 


Where a Mattter muſt be pleaded in Abatement, but can not 
be given in Evidence; or may or may not be moved in 
Arreſt of Judgment. 2611 to 2615. See Action, Bond, 
Partners. | 

Payment of Money into Court is an Acknowledgment of be- 
ing liable to the Action. 2640. | 

The Form and Method of Proceeding upon an Appeal of 
Death, 2643 to 2657. | 

A Judgment ſigned by an Attorney*s Clerk who uſed the 

ame of a regular Attorney, but without his Knowledge 
or Conſent—was ſet aſide, 2660. | 


An Attachment for Non-payment of Cofts may be moved 


for, on the laſt Day of a Term. 2686. 
| 1 5 
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If Proceedings againſt Bail are ſtayed, upon their under- 0 
taking to pay the Debt and Coſts, within 4 Days after 
the Afirmance of a Judgment, it means the final Affir- 
mance of it. See Bail, Error. 

Claim of Conuſance. See Conuſance. 


Privilege 


of Parliament. 6 2727. See Diſtringas, and Statutes, 
I 0 G. 3. Co 50. 


Purſer of a Man f War— 
Whether ſaleable, or not. 2700. See Words. 


w 


7 


Quo Warrants. See en in Na- 
ture 105 a Quo Warranto. 


hes 


Kates. 


| 8 in Trade, Whether rateable to the Poor, or 
© not,” was not determined, (becauſe the Seſſions 
propoſed a general Queſtion to the Court, without 
ſtating a particular Caſe Sc) But the Court inclined 
that it is not. 2637. See Orders. 


* *** 


Kemanet— | 


The general Rule, * that if a Cauſe goes off as a et, 
the Cots ſhall attend the final Trial,“ is now extend- 
ed (both by B. K. and C. B.) to other fimilar Caſes. 


2694. 


Hent— | . 


Double the yearly Value, on holdi ng over, after Demand 

made — Notice in Writing given for delivering the Poſ- 
ſeſſion, by the Landlord c. or his Agent or Agents 
thereunto lawfully authorized; purſuant to 4 C. 2. c. 


* 26 8, 
| OY it A. 
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iſt. A Receiver appointed by Chancery is ſuch an Agent 
lawfully authorized to give ſuch Notice. 161d. | 


2dly. Such Notice is a Demand : There is no Occafion to 
make a diſtinqt Demand, over and above the Notice in 


Writing. 161d. 
3dly. This is a remedial Law. Ibid. 


Keſcue. 


A Reſcue is no Excuſe for a Gaol-keeper, bringing up a 
Priſoner by Habeas Corpus, and charged with a wilful 
and voluntary Eſcape. 2814. 


Keſidence— 


At in and upon a Parſonage or Dignity. 2722 to 2725, 
See Statutes (21 H. 8.c.13.4 26.) 


Hoads. See Higb-ways. 


— 


Security for Cie. See Chi, Practice. 


Sheriffs and their Bailiffs 


USTI FYING under a Fieri facias—Where they 
muſt produce a Cy of the Judgment. 2633. See Evi- 


dence. 
Ship. See Policy, Inſurance, 


Piloting Ships or Veſſels from Dover, Deal, and the Ie of 
Tyhanet, up the Thames and Medway. 2603, 2604. See 


Pilots. 


Inſuring it. 2529, 2730. See Huſband, 


Stamps. 

1 Ann. Stat. 2. c. 22.4 2. The Duty is payable, upon a 

Letter of Attorney made in England, to collect Debts in 

Newfoundland : And the N is incurred by eraſing 
Names and Date, without re-/lamping. 2673 to 2677. 


Statutes. 
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Statutes. 


3 C. 1. c. 13. 2604. See Pilots. | | 
* 1. c. 16. § 3. Of Limitations— The Petitioning Cre. 
iter's Debt, above fix Years ſtanding. 2630. See 
Bankrupt. x 


13, 14 C. 2. c. 11.46. Perſons forcibly hindering, re- 
ſiſting, affronting, abuſing, beating, or wounding Cy/- 
tom-houſe Officers in the Execution of their Office, ſhall 

be committed to priſon, there to REMAIN till the next 


PE 1 are not bailable, as of Right, 
2542. 


1 Ann. Stat. 2. c. 22.42, Letter of Attorney made 7» 
England, to collect Debts in Newfoundland, eraſed in 
Names and Date; and Beth altered, without re-ſtamping, 
2676, 2677. See Stamps. 8 | 


4 C. 2. c. 28 8 1. concerning double Rent. 2698. See 
Landlord, Tenant, Rent. | | | = 


21 H. 85-c-13c 4-26, enacts, that every ſpiritual Perſon 
romoted to a Dignity or Benefice with a Parſonage or 
icarage, ſhall be perſonally refident in at and upon his 

Dignity or Benefice ar One of them: And if he abſents 
himſelf wilfully, One Month together, or Two Months 
in all, in any One'Y ear, he ſhall forfeit 10/7. z Half, to 
the King; Half, to the Proſecutor, Reſolved 


1ſt. If there be a Parſonage he muſt refide in it: His Re- 
ſiding in any other Houſe, though it be in the Pariſh, 
is not ſufficient. 2724, 2725. 

2dly. If there be no Parſonage-houſe, he muſt reſide 
ſome where within the Pariſh, [6:8. 


3dly, There being no Houſe belonging to the Dignity is 
no Excuſe for not reſiding in the Houſe belonging to 
the Parſonage. bid. 


10 0. 3 $0, * For the further preventing Delays of 
Juſtice, by reaſon of privilege of Parliament.” 2725, 
2726. See Diſtringas. | 


3 Edu. 1. (Mein. 1. 1 4. diſcuſſed and interpreted. 
2732 to 2739. See Wreck, 


IO Ann, 


EL 


Contained in this Volume. 


wy ON 


10 Aun. ci 11. J. 16. 2762 to 2764: See Churches (New.) 


12, 13 M. z. c. 2. 2187 to 2790. See Conflable, Natu- 
1G. 1. c. 4. ralized Foreigner. 8 


Surrender — 


Of a Copyhold, or Cuſtomary Tenancy, does not make a 
complete Title, till Admiſſion : But after Admiſſion, it 
ſhall operate from the Date of the Surrender. 2785 to 
2787. See Admittance. | 


Tail. 


W HERE a perſon may take as Heir Mall E of the 


Eſtate, 
Term. 


A Term may (in theſe Days) be Dewiſed for Life, by a 
Conſtruction of the Intent of the Teſtator. 2609. v: 
ſupra, 285, 286. v. Deviſe. 
Trover 


Lies agdinſt a Cuſtom-houſe Officer for ſeizing and carrying 


to the King's Warehouſe, Goods not ſeizable. 2650. | 


Will not lie againſt a Wharfinger, nor againſt a Common Car- 
rier, for Goods ftolen, or loft : It muſt be an Action upon 
the Caſe. 2826, 2827. | | 


In order to maintain Trover, there muſt be an 1NjurIovs 
a Cander ſion. Ibid. 


Verdict, 


Upon an Information for printing and publiſhing a Libel, 
found 


Body without being Heir General, 2628. See 
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1 


found the Defendant guilty of the Printing and Publiſh- 
ing ONLY. Two Croſs Motions were made: One © to 
«« ſtay entering up the Judgment: the other, That 
cc the Verdict might be egtered according to the legal 
« Import of the Finding.” Many Points were reſolv- 
ed: (which ſee abridged under Article © Z;4e1,”) 
2664 to 2670. . 


_ — > vr" 
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% 


5 | Wag cr. 


I 


R. Codrington and Mr. Piget, two Heirs apparent, 
being at New Market, agreed to run their Fathers, 
Each againſt the Other's Life. The Chances were to 
be computed by Lord Ofſery, according to their Ages. 
Mr. Codriugton's Father was a little turned of Fifty: 
Mr, Piget's, upwards of Seventy, Lord March after- 
wards agreed to ſtand in Mr. Coarington's Place. Re- 
ciprocal Notes were given, but not worded alike. Mr. 
Pigot's runs thus—* I promiſe to pay to the Earl of 
& March 500 Guineas, if my Father pits before Sir 
&* William Codrington.” The Earl of March's run thus 
—*< ] promiſe to pay to Mr. Pigot 1600 Guineas, in 
« cafe vir William Codrington does not ſurvive Mr. Pi- 
« get's Father.” Theſe Notes were given at Newmarket, 
after Dinner. No Mention was at all made, at the Time 
of the Tranſaction, about their Fathers being then dead 
or alive. But, in Fact, Mr. Pigot's Father was then 
dead: He died at two o' Clock in the Morning of that 
ſame Day, in Shropſbire, 150 Miles from London. This 
Fact was totally zn#nown to the Parties at Nezugar tet; 
Nor was there any Reaſon to ſuſpect that Mr. Piget's 
Father was then dead. At the Trial, no Objection was 
made againſt going into parol Evidence. Lord Maus- 
field, who tried the Cauſe, left the Matter to the Jury, 
They found for the Plaintiff, with 525. Damages. A 
new Trial was moved for. The Objection was, that the 
Contract was v, It was without Conſideration. It 
was a Contract i futuro. The Defendant could not 
poſſibly ⁊oin: Therefore he ought not to loſe. But the 
Court thought the Jury to be the proper Judges of the 
Intention of the Wager; and refuſed to grant a New 
Trial. 2805. n ; 


— Wharfinger— 


Not diſtinguiſhable from a Common Carrier, as to Goods 
delivered. 2826, 2827. See Trover, . 
Wit⸗ 


er 


Contained in this Volume. 


Witneſſes. ö 
A Perſon liable to be contributory to the Defendant for the 


Damages recovered 1s incompetent to be a Witneſs for 
him. 2729, 2730. 


Mords. 


& Mr. Purdy gave 200. for his Warrant to be Purſer of the 
«© Magnanime (a Man of War.) | 


iſt, If given zo the Commiſſioners of the Admiralty, it 
would be criminal in both Giver and Taker. 2699, 
2700. . | 
zd. Judgment was arreſted, becauſe this Charge did 
not import any Crime or Defamation, as it did not 
ſpecify to whom the money was given. 163d, 


Wreck. 


There is no Ground for the Diſtinction, that the Goods 
are forfeited, becauſe no /ive Animal eſcaped. Though 
this is one Medium of Proof of Ownerſhip, yet other 
Proof may be brought; particularly the Mars upon 
the Goods: Provided it be within a limited Time. 27 38. 


The Statute of J. 1. (3 E. 3) c. 4. was declaratory of the 
Common Law. id. | 


The above Statute fully diſcuſſed and interpreted. 2735 
to 27 39- | 


Writ. 


A Writ may be proſecuted in Vacation-time, and alledged 


to be ſo; though all Writs muſt bear 7%e within Term. 
2588. | 
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